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The Mercer Law REvIEW is designed to allow contributors frec
expression of their views on subjects of interest to the legal profession
and to furnish students an opportunity for acquiring expertence in
legal composition. Publication of material in the Review does nol
necessarily indicate the REvIEW's approval of the views expressed
therein,
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CRIMINAL LAW REVISION IN GEORGIA
By T. T. MoLxar?®

ITammurabi, the king of Babylonia, who is said to have ruled about
2200 B.C. a greater empire than any man in history, boasted that in
his realm one could safely travel from the Mediterranean Sea to the
most eastern shores of India. The columns uncarthed in the capital of
Babyvlonia contained the oldest written code of law. These laws in the
valley between the Tigris and Euphrates Rivers, where legend locates the
site of the Garden of Eden, were chiscled in wedge-shaped characters on
their shafts of stome, and are said to be the carlicst code of law to come
down to us, It is also written that Hammurabi caused the laws, now
known as “Caodex Flammurabi,” to be chiseled into granite because he
wanted them to be permanent. Tt was the philosophy of ancient rulers
that permanence was the greatest virtue in any government, and changes
should be slow and dilficult,

Originally all laws were of a penal nature, prescribing conduct and
providing punishment for violation,

The principles of permanence came down through ancient Greece
where Solon’s edicts were chiseled on stone tablets for permanence. Tis-
tovians claim that the fall and disintegration of the Greek city-states came
when the people started writing laws in an casier manner.

Compare this with the history of the Georgia Criminal Code. Alter
the Revolution, there was a general desire among the states to break
away from the Fnglish cviminal common law, due to the harshness of the
provisions from which the colonies had sulfered. Most [felonies were
punishable by death. Larceny of more than one pound was a felony, as
was cutting down young trees. Judges and juries made every attempt
to save lives in the colonies as well as in the mother country. Our crimi-
nal laws, and those of maost of the states, have developed into a patch-
work of inconsistencies, contradictions, and confusion by reason of the
desive to break away from the common law and create as rapidly as pos-
sible a legal ssstem more nearly adapted to Jocal conditions.

The science or art of criminal law has its origin in antiquity. A true
answer to the question of basic concept of ariminal law and procedure
and the punishment of eriminals has never been found. The Greeks had
a greatly developed sense of the law and most of their laws were of the
criminal regulatory type, that is, invelving punishment for the violation

* Attoiney, Cuthbert Georgia: Author, Gemgia Criminal Law 1035, 3rd printing 1960;
Chairman, Criminal Law Study Committee,
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of cdias. In Plato’s davs the Greeks distinguished laws from decrees. Ty-
vanny was delined as the form of rule in which the sovereignty of law dis-
appearcd, and a personal rule usurped its place,

The prevention of crime and the protection of society are the ends
accepted throughout history for criminal law and for punishment. Tor
centuries there has been an unresolved debate as to whether the purpose
of punishment is or should be vengeance, retribution, rehabilitation of
the criminal, protection of socicty, or the soothing of the hurt feelings of
the injured party.

The common law of medieval England had a somewhat different con-
cept of crime and punishment. Treason was loosely delined to include
all actions endangering the life or majesty of the sovereign. The first and
foremost object of the ciminal law and prosecution was to serve the
king. “Treason charges could be prosecuted before the Star Chamber
which was the Privy Council in its judicial capacity. "There the defendant
wis denicd a trial by jury, counsel, and the right of habeas corpus. Any-
onc charged with treason was subjected to exhausting interrogation, even
torture, and was almogtf\\'iihout exception condemned to death,

The criminal law of Fngland relied on deterrents rather than sur-
veillance or detection. Since the forces of law were few and scattered,
harshness was depended upon for protection against crime. Enforcement
being weak, of necessity the punishment was severe. Death was the penalty
for any of two hundred offenses, including blackmail, cutting down young
trees, and stealing more than a shilling. T is recorded that in an average
vear cight hunderd persons were hanged in England for crime. As a re-
sult, judges and juries tricd to hide behind technicalities to save lives,
but even at that, the attenipt was at best very meager.

In Georgia the debate continues. The object of the criminal laws is
stated to be "o deter the defendant from a repetition of his act, to relorm
the defendant, to deter other persons from committing similar breaches
of the law, to promote the public salety, and to compel all persons to
ohiev the law.”

In 1811 the General Assemably of Georgia passed “An Act to Amelio-
rate the Criminal Code and Conform the same to the Penitentiary Svs-
tem.”? Thus, the first aim of the criminal law and the study of criminal
law wus to “amcliorate” the same, probably to conform to the new
ideas of the New World. In 1817 a penal code was published by Carey
and Sons, Philadelphia. In 1821 Lucius Q. C. Lamar published a com-
pilation of the laws of the Swate of Georgia as passed by the legislature
from 1810 to 1819 inclusive. Thereafter, in 1822, Oliver H. Prince pub-
lished a digest of the Taws of Georgia and “Penal Laws™ appeaved on

1. Ca. Laws ISI1, p. 340,
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pages 31318, These wore followed by Prince’s Digest of 1334, Howell
Cohb’s Compilations with forms of bills of indictment necessary in
prosecutions under it, and the rules of practice. In 1863 a code was
published by R. H. Clark, T. R. R. Cobb and D. Irwin, followed by
“Annotated Penal Laws™ by John L. Hopkins in 1875,

On May 15, 1800 Richard H. Clark read a paper before the Georgia
Biar Association at its annual meeting in Augusta, Georgia, and recited
in detail the arduous work of writing a code which was published in
1862, was known as the Code of 1863, and was in fact adopted in 1860,
Thomas R. R. Cobb, David Irwin and the speaker served as code com-
missioners.

Mr. Clark pointed out that in the carly days of the state nearly all
aimes were those of the common law and virtually all felonies were
punishable by death. As soon as the state had a penitentiary, a penal
code was enacted, principally to fill the penitentiaries instead of the
cemeteries. Fach succeeding code, f.e., those of 1817, 1833 and 1863 was
but a revision of the former and the substance of the carlier work., Thus,
the Penal Code of Georgia began with an elfort 1o “ameliorate” harsh
penal laws of Fugland, create procedures which were more suitable to
the New World and case the brutality of the punishment inherited from
the mother country. This effort has continued through a process of
cvolution to the present time,

There is some doubt as ta who is the author of our Judiciary Act of
1799, which then distinguished Georgia from her sister states mainly by
aholishing special pleadings, but there is no doubt that George A. Gor-
don was the originator of the Code of Georgia and that his efforts and
influence secured the law requiring it. As late as 1877 there were but
[ive codes in the United States: Virginia, Alabama. Tennessee, California
and Louisiana,

There is still another version of the history of criminal law in Georgia.
Our adopting statute of February 25, 1781, whereby the law of England,
as itapplicd to Georgia on May 14, 1776, with cartain qualifications, was
declared 10 be of force in this state, is the hasis of our jurisprudence in
Geargia. While this statute adopted the English common Jaw and the old
Fnglish statutes, it did so “only where applicable to our people in this
new country, and the cirenmstances sirrounding them here.”2

Although the Code of 1863 is often referred to as the first official
code, it is correctly so described only in the sense that it was the first
general code. In the vear 1811 the legislature adopted a criminal code,
but it was not to become elfective until proclaimed by the governor after

20 Tmner v Thompson, 58 Ga, 268, 271 (1877) .
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completion of “a suitable penitentiary cdifice.”® No such proclamation
was ever made, and the act adopting it was repealed in 1818.

Next camne the Penal Code of 1816, as adopted by the General As.
sembly in December of that year. This code also was to be proclaimed
by the Governor: and it was proclaimed, although it remained in force
for only about two years, the act in reference to it having been repealed
at the same time as the act of 1811, In the meantime, the legislature
passed the act of December 20, 1817, “to amend the Penal Code of this
State,”t which act became of [orce on its approval by the Governor on
that date. This act, while called an amendment, virtually constituted a
new penal code, since it included most of the matter which had been
embodicd in the Code of 1816. It did not altogether supersede the for-
mer cade, but became the only code extant upon the approval of the
act of 1813, repealing the acts of 18T and 1816.

The Code of 1817, with amendments adopted fram time to time, re-
mained in force until the passage of the act of December 23, 1833, en-
titled “An Act to Reform, Amend, and Consalidate the Penal Laws of
the State,”* and providing that the existing code should continue in cf-
fect until June 1, 1834, Thus, the General Assembly adopted what was
known as the Penal Code of 1833, and what has also heen erroncously
referved to as the first code.

In 1830 the Honorable Howell Cobb of Houston County, compiled a
code which is known as “Cobb's Penal Code,” but that code was never
adopted by the General Assembly. Next came the Code of 1863, which
embadicd both criminal and civil law, and was adopted by the General
Assemblv as the first general codle of this state.

Seeminglv the Codes of 1816 and 1817 weie considered as repealing
the criminal common law, adopted by the act of 1784, only so far as in
conflict with it: but the Code of 1833, being more comprehensive, has
been regarded as an exclusive declaration of what acts would constitute
criminal offenses in Georgia at that time, and so it has been said, that,
since the adoption of that code “it has been the uniform understanding
that we had no crimes in this State save such as were delined and pun-
ished in the Code Thus, it should be remembered that, while the
common-law terms may be found in our statute law, we have in this
state, and have had at least since the act of 1852, only statutory offenses;
alsn, that while these terms are defined in the code substantially as they
were understood at common law, the definitions were expressly enacted
into law by our own legislature, and therefore are to be treated as statu-
tory deflinitions.

3. Supran. 1.
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. CGa. Laws 1833, p. 13,
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To this date there are conflicting authorities on that subject. Code
scctions 26-5001 and  26.5501 cleatly providing that the common law
crimes have been adopted in Georgia, while the courts hold that there
are no common-law crimes in this state and that only violations of pub-
lic Taws are recognized as ¢riminal offenses,

Let us remember that the first Georgia criminal laws were designed
“to amcliorate the criminal code and conform the same to the Peniten-
tiary System.™ At this writing our penitentiary system is so bitterly
criticized, and distressing shortcomings of our prisons are so dramatically
before our eves, that it is shocking to find that again, as in the past, our
criminal code and the penitentiary svstem are going hand in hand just
as they have gone since 1811,

J. Fdgar Hoover, Dircctor of the Federal Bureau of Investigation,
warns us that the seemingly uncontrolled wave of crimes, growing in in-
tensity, could endanger our national existence. Financial institutions are
heing held up in open daylight in the presence of the public. Tn 1961
there were two holdups of financial institutions in Atlanta; in 1962
there were eleven and in 1963 there were thirteen. Georgia stands at the
tap of the record of crimes. We cxecute more criminals than any state
in the union, but still as scientific methods improve, our rate of crime
grows. At this writing the Securities and Exchange Commission is con-
ducting an investigation to ascertain the extent to which criminal ele-
ments influence our husiness,

The world has expericnced astonishing advances in practically every
line of endeavor during the twentieth century, The only field in which
there has been no break-through is the field of human relations. We have
not learned vet how to live with cach other. We have no substitute for
violence, war, prejudice, divorce, and perennial unemployment, We sijl]
oll in selfishness, cruel brutality and aime,

Our criminal Jaws are antiquated. Thev are the stone pillars of Ham-
murabi with the code of laws chiseled into the granite for permanence.
For vears it has been a standing joke that the penalty for stealing a
chicken (pea-fowl) is greater than for stealing the mast expensive baby
blue Cadillac; that the penaly for possessing tools that could be used for
burglary is greater than using the tools and committing burglary. Writing
a check when there is not sufficient maney in the bank is a penitentiary
offense, but if ven buy the baby blue Cadillac and give a check in pay-
ment, then stop payment on the check, the state has a difficult, if not
impossible, case to prosccute,

One section of the Georgia Code makes it a ariminal offense to make
a profit in a business transaction, and another section prohibits under-

e e e sl
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o,

e e ——

TN




104 MERCFR LAW REVIFIV [(Vol. 15

bidding a competitor. It is provided by statute” that a judge of the su-
perior court shall, at cach terin of the court in every year, give specially
to the grand jury the law as to certain offenses, among them forestalling,
regrating. and engrossing. Nobedy knows what forestalling, engrossing
or regrating might be in presentday law, but the grand juries must in-
vestigate them. In D, 132, centuries before the Norman Invasion, Pope
Ieo 1 forbade commercial transactions, monetary profits, taking or re-
ceiving interest on money horrowed, whether usurious or not, because
he wanted all wealth, the nobles’ as well as the churchs’, to be in land
and precious stones, gold ornaments and fine clathing. He designated the
offcnses engrossing, forestalling, and regrating as punishable by excom-
munication. This prohibition was inherited in the common law and fil-
teen centuries later it is still on our statute books. The judges must
charge grand juries accordinglyv. The penalty in Cieorgin is as for a
misdemcanor and we no longer excommunicate the offender.

Our aiminal laws are governed by technicalities. formalitics. and pre-
cedents. Tt is so stated in the law itself. Code section 26-601 provicdes as
follows: “If the indictment is found within the time limited, and for any
informality shall be quashed or a nolle prosequi entered. anew indict-
ment mav be found and prosecuted within six months from the time
the first is quashed or the nolle prosequi entered.” Future generations
will justly wonder how in the age of reason and incredible progress,
couplad with incredible crime waves, indictments can be quashed and
nol prossed due to an informality, with the resultant probability that a
criminal mav be discharged due to the informalitics. No wonder we have
great crime waves and they are getting worse by the vear. In 1963 the
Supreme Court of Georgia held in IWood v. State® that bribery is not a
punishable crime, provided a municipal official is being bribed and not
a state official. Under existing laws the Supreme Court could hold no
other wav: the tragedy is that cxisting laws should compel a reluctant
court to hold that at this time for all practical purposes it is not a crime
to bribe a municipal official,

Precedent dominates law because precedent is custom and the jealous
older brother af law.® For centuries precedent dominated science and was
the jealous alder brother of science which moved slowly at the risk of the
lives of those, who, like Galileo, dared to disagree until, suddenly, in a
wave of a tarific explosion science threw off precedent and turned its
back to its older brother.

On the other hand, law is a part of human nature. A ariminal trial is

T Gv. Conr Axx. $30.601 (1633
019 Ga. 300, ___S.E2d ___ (1963).
Dirasr, Tne Lige of Griece 5§ (1039),
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viewed as a f.'l!l(:r-d.l)' circus, not unlike the ones Nero enjoyed, where
giants fight in merciless battles. The lawyer, the Jayman, ves the juror,
enjoy the strugale between masters ol courtroom anties and very often,
more I'r'cquc-ml}' than we like 10 admit, verdicts are influenced by the skill
of the advacates, by prejudice or preconceived ideas,

Criminal statutes are designed for the purpose of furthering the fair
and just administiation of criminal justice. The interest of a govern-
ment in a criminal prosccution is not that j shall win a case, but that
justice shall e done!o

The confusion hetween the numerous code sections pertaining 1o lar-
cony, embezzlement and larceny after trust s so great that in at least one
case the Snpreme Cowurt of Georgia indicated that our embezzlement
statutes are unconstitutional, The Supreme Court made it :ibunrhnlly
clear that there s a “twilight zeme” in that branch of criminal Iaw
dealing with principals in the first degree, principals in the second
dearee, aceessories hefore the fact, and accomplices, and that the twilight
some dates back 1o (he “very ancient common law.” Still, there s no
such crime in Gery iga as grand larceny, nor is there a Jaw on petty
Jarcenv. AIL simple Tarcenies are misdemeanors regardless of whether the
thiel steals a dollar or a million dollars.

The public was aroused and demanded that the Criminal Code of
Georgia be revised, Volunta Y organizations sprang up in various parts
of the state, cach organization sponsoring a dilferent svstem of criminal
law. Tn the venrs immcdiately preceding 1960 this public demand grew
in intensity, Governor Frnest Vandjver insisted that the creation of a
code commission is the responsibility of the Georgia Bar Association and
not of voluntary organizations,

The Georgia Bar Association, unider the leadership of jts president,
Homer Co Fhorhart, now Judge of the Court of Appeals. faced the
tmergency. Its Standing Committee on Criminal Law and Procedure
met in August 1960 in the library of the Fulion County Courthouse. A
resolution was drawn and was submitted o the Board of Governors of
the Gemrgia Bar Association and approved by that bodv. The General
Assembly passed the resalution with some changes at jis 196] sessiont
and the Criminal Taw Study Committee came into being. The resolu-
tion, as amended, provides that (he committee should consist of six-
teen members: five members of (he Senate, 1o be appointed by the Lieu-
tenant Governor; [ive members of the Fouse of Reprcsenmli\'f‘s, to he
appointed by the Speaker of the 1Touse: and the fellowing to be ap-
pointed by the Governor: one member of the Superior Court Judges

1 r;.-_-C;1;1)-|-f;r']] v United States, 355 18,
. Ga. aws 1961, .96,

83,81 S.CL 420, 5 LFd, 495137 (1%61y.
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Association: one member of the Solicitars General Association; one
member of the City Court Judges Association; one member of the City
Court Solicitors Assaciation: one member of the staff of the Attorney
General and one member of the Standing Committee on Criminal Law
and Procedure of the Georgia Dar Association.

The resolution provides that the committee shall conduct a thorough
study of the criminal laws of the state and all laws relating directly or in-
dircctly thereto. Tt shall study the problems which have arisen due to
ambiguitics and inconsistencies in the present law and shall formulate
a revision of the laws relative to criminal law and procedure. The com-
mittee is authorized to hold public hearings and is to remain in effect
until, in its opinon, its work is completed. Tn order to perform its duties
more effectively the committee is authorized to employ clerical help and
an editorial and research staff. '

The following sixtcen members were appointed: five members of the
Senate: Senator Willis Conger of Bainbridge, Senator Charles E. Dews of
Fdison (since deceased), Senator Howard Overby of Gainesville, Senator
Farl Staples of Carrollton, Senator Mulling Whisnant of Hamilton; five
members of the House of Representative: My, Piere Howard of De-
Kalb Gountv, Mr, Ralph McClelland of Fulton County, Mr. Richard B.
Thornton of Macon, Mr. Frank Twitty of Camilla, Mr. Warner Wells
of Fort Valley. The six members appointed by the Governor are: Judge
Richard B. Russell TIT of Winder, of the Superior Court Judges Asso-
ciation: Julge Andrew McKenna of Macon, of the City Court Judges
Assaciation: Mr. Alfred A. Quillain, of Winder, of the Solicitars General
Association; Mr. Marcus B. Calhoun of Thomasville, of the City Court
Solicitors Association; My, Henry G. Neal, of Thomson and Atlanta, of
the Attorney General's Staff; and Mr. T 1. Molnar of Cuthbert of the
Georgia Bar Association.

In June, 1963 the Licutenant Governor appointed Senator Iien F.
Johnson of Decatur, Dean of Emory University Law School, to fill the
vacancy created by the death of Senator Charles E. Dews.

The committce has two working subcommittees. The Drafting Sub-
committee drafts the proposed statutes. These drafts have been carefully
prepared by the research staff. When it is believed that the drafts are in
such form and substance that they can be placed before the full commit-
tee with the recommendation of the Dralting Subcommitice that thev
be adopted, the drafts ave submitted at a meeting when all members of
the Full Committee participate in the decisions. The drafts may be
adopted or amended. Often they are returned to the Drafting Subcom-

mittee for further study.
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The Research Stalf is an integral part of the Dralting Subcommittee,
The members of the Research Staff are invited to vote at the meetings
of the Drafting Subcommittee. The Rescarch Stafl is composed of out-
standing legal scholars who are the lifeline of the committee’s work. With-
out their wholchearted cooperation and zealous interest in the work, the
Commitice would be hard put to fulfill its functions. The Rescarch
Staffl is composed at present of Dean James C. Quarles and Professor
James C. Rehberg of the Walier F. George School of Law, Mercer Uni-
versity, and Professors Roval Shannonhouse and Marion W. Benfield, Jr.
of the Univasity of Georgia Law School. They are assisted by such
staffs as they may select. Dean Quarles and Professor Rehberg have
been leaders of the Research Group from the beginning. Professor Shan-
nonhouse and Professor Benficld have recently joined the stalf. In be-
tween, Dr. Albert B. Save of the University of Georgia was active on
the Drafting Subcommittee. Mr. Norman Crandell, who started with
the Drafting Subcommitice at its beginning, recently withdrew due to
other assignments on the Institute of Law and Government of the Uni-
versity of Ceorgia,

Py a coincidence, at the time when the committee completed its or-
ganization, 1llinois had completed the Code of Substantive Criminal Law.
It took Hlinois six vears to do the work. ITn September, 1961 Professor
Charles 1. Powman of the University of linois School of Law, chair-
man of the Nlinois Dralting Subcommitice, visited in Athens, Georgia,
addressing the joint meeting of the Criminal Law Study Committee and
the Solicitors General Association.

It is interesting to record that in 1827 a Judge Lockwood, in submit-
ting to the Nlinois General Assembly a dralt of the laws of Illinois,
described the small chapter on criminal jurisprodence as having been
adopted primarily from a volume of the Laws of New York of 1802
which he brenght with him to Illinois. and the volume of the Laws of
Georgia which he located in the office of the Secretary of State. From this
Leginning grew the jurisprudence of the frontier states, notably Tllinois
and Wisconsin, which in those days were “The West.” The difficulties
enconmtered by 1linois and Wisconsin in their criminal laws since
1827 were similar to the difficulties Georgia is still experiencing.!?

Writing a code is not dissiimilar to being in the center of a lion-taming
act. Fvery law affects every other law, and a good code is so interwoven
that no port is entively independent of any other part.

All statutes are presumed to be enacted by the legislature with full
knowlodge of the existing condition of the Taw and with reference o it;
that they are to be construed in connection and in harmony with the

A S S i ST S SR e )
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existing law: and that their meaning and effect will be determined in
connection, not only with the common law and the constitution, but also
with reference to other statutes and the decisions of the courts. Statutes
relating 1o the same subject matter (in pari materia) should be considered
and constiued together,

What are the principal sources upon which the work of the committee
is bused? First, we have the present Georgia law with a great wealth of
court decisions interpreting almost every phase of the code. As Georgia
was onc of the thirteen original states, there are more decisions to fall
back on than in many of the vounger jurisdictions. Tt is a fundamental
vule of the Committee that as many code sections as possible should be
retained with the interpretations of the courts carciully observed. The
form and anangement might Le different to meet modern conditions, hut
the substance should be retained wherever passible. The second source is
the Model Penal Code prepared by a great number of prominent law-
vers, judges and law teachers under the guidance of the American Law
Institute. Special attention s invited to an article of Professor Louis B.
Schwartz in the American Bar Aswociation Journal'® It presents some
of the issues and the methods by which the Medel Penal Code suggests
that they be solved. Tt is not intended that Georgia follow very closelv
the Model Penal Code, but the committee considers the solutions sug-
gusted along with other sources. The third source is the new Illinois
Code. Tlinnis is paving back with compound interest the initial contri-
butien Georgia made to the first Hlinois Code. Fourth is the weight
of the authotity in other states and jurisdictions. The fifth sonrce
is the constructive ability of the Research CGroup and of the members of
the Commitee,

At the outset, the Committee adopted the following basic principles
and objects: !

1. The Committee shall conduct a thorough study of the present crimi-
nal law, taking into consideration the following:

(1) FElimination of amhiguities and inconsistencies in the present law.

(b) Presavation of historical lmckgrounci.

(¢) Elimination of ohsolete and antiquated principles.

(Y Staredecisis,

2. The Committee shall prepue the revised Criminal Code of Georgia
hased on the following considerations:

(@) Fstablished precedents,

(by Traditions and customs.

(c) Social structure.

319 ABA L 47 (Mav, 1963,
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() Modern advances in related fields.

(€) Objects which the law is intended to serve.
(f) Excusion ol regulatory laws,

(g) Brevity and simplicity of expression,

(h) The future in mind.

3. T'he Code shall be written in two divisions:

(2) Substantive Law.
(b) Procedural Layw.

The Substantive Law shall be written first and shall be done without
limitation by ancient theories on the division of the two. The Substantive
Taw shall be presented to the General Assembly as a complete Code and
no pint shail be released for publication until the Code is complete.
Spedialized criminal statutes relating o wtaffic, agriculture, municipali-
ries, clections, revenue and other like statuies shall not be dealt with by
the Committee as such.

1. Any pardcipation by members of the Committee on matters re-
lating to Criminal Law shall be done in an individual capacity, No
staternent shall be issued by the Committee except upon a majority vote
of the entire committee.

5. The consiitutional rights of all persons shall be carefully guarded
and preserved, the Committee being mindful at all times that the pri-
mary purpose of our law is to protect the innacent and assure a fair
trial o anv accused. The Committee shall also keep in mind that the
eonstitutional guarantees under our law amount to nothing unless they
are constantly enforeed in a reasonable and honest manuer; neither must
we permit these guarantees to be misused by criminal elements to our
peril.

6. The new Criminal Code <hall be prepared and presented by the
Committee as a whole and shall not be submitted piece-meal, nor re-
leased for publication in parts.

7. The Committee shall study and compare punishments provided for
the various crimes and shall at all thmes endeavor to make the punish-
ment fit the degree of the aime.

Q. In conclusion, the Cemmittee shall follow the advances made by
science, medicine, technology, social improvements and the arts and
will endeavor to acate a Criminal Code which will retain the old tra-
ditions so far as they are applicable; preserve the store of wisdom and
precedont in our court decision so far as they are in harmony with

present day standards.
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CrassiricaTion oF CRIMES

E cn it ' o . p -
v I f 1 I ll inci
Ven G casual study o our crinunal code convinces us I’.lx it Ule T1NCi:

ﬁ::,::zaz?;, l;«I)r 'thc nmi)ig.,m'ilics and inconsistencices is an unregulated mul
b“(h: 0 1‘“:, \aol:t(:od.uc.cd m our General Assembly without regard to the
mrv. ol .'n” ';; “f’“f"c books accumulated during more than «t cen-
l'l'- o hatlh, There 1s no control over the new bills and tempora
c(';);:(.l(r:::;:)y tovcr('fi'n.m’:s reason at times. When a legisiator loses dl?gc;tz
it 0 a chicken thiel, chicken stealine Jmes
f)f crimes and so iz happens that the ,::ll:;:: l.::::z”lmts -
Is greater than that for larceny of an automobile
';‘ I‘«{r.simiinr reasons we have a list of 8 )
‘ . > . M
(:;;'::::l:,) :l;]cv r.ujgc Irl‘)m nhornou to olstructing a railroad. It is an
) HI another with a pistol, a different offense to kil
on a railroad track, siill another 1o kill with ex e T
death results from wrecking wotr ,
violence. )
The prese corsin law }
Whid:, r[nl;:sstmbr.e(z::;i(; ]fl‘“ <fl lhc((: apare lx‘f)x}n robbery and hurglary,
eh st be 1 separately, is divided into two categories, lar-
) clt an embezziement and fraudulent conversions. The Geore
:;;netlx;tcls :1rrc highly technical and unduly detailed, \-v.hich'(:xplcnin::(,:(,::i::l
t;ncu'(; r:einor'ty .nlv? 'codc sections on !:lrc.cny alone, Stil, there is no di.z
i simple larceny between stealing a dollar and stealin il
ion dollars. Both come under the sume statute have sune & f iom and
carry the same penalty. e e definttion and

most heinous
- EPT | H H
D coae sections dealing with

. : plosive, still another when
win, and still LYY i
, and still another resulting {rom mob

We have 92 cctions deali i
ing a fence ?o l:?:*:l;;tl‘:?‘sv::;:::'B(::’ltslch I;N;“ o Rl
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:;:&;x.;f;ej:zl ;:l.}::; :sohcxmrs to draflt indictments lwhich 1:;‘:3::"::;?:
ple Innguagc: T‘Iwrcjil‘:r:ymarilx:!u-‘:ci‘::i;:ns[:’:f ljuld!‘;":s e ke Juries in sim-
ir;g pnni:fhmcms. If we consider that th(; :1::1;;:z;i‘tncfl’|;'el::‘e[r:c is, fi
?i :u ?;n::\lc:n: 'p:in'poscs..mc:minglc&e. thc. minimwim sentence is sien::;l O:
£ ;iled g;‘ : cml'mi?}l;cwh1c.h.(lcnotcs the time when a prisoner may be )]'n
L r mi i s
fect .bcmnse some 1dmx::::::l\: ?1:( "::; “r:::, (;‘::‘:c“:: hn;l s
the mcorfgruily‘of our criminal Luws lx:romcls c»;idt.:'q:r cither or both
de:;:,c \:::::evancfy ol’ pcn:l.itics contains no ascertainable basis or logical
ign. § penalties must have been set, not to fit the crime, b
satisfy ?ome_l.)_()dy’s personal venom, or to clfectuate a compro. v
Let it be stressed at this point that there is nothing topresr?rlis; future

and crops.

¢ analyz-

arceny of a pea-fowl -

1901 CRIMINAL LAW REVISION IN GEORGLA 41

action by the General Asembly, which can completely distegard whitever
clasilication may be established. There is no constitutional or legislative
rule that can prevent a iaw making the punishment for stealing @ “pea-
fowl” greater than that of stealing a helicopier, or a rocket to the moun.

Criminal law, like all Lows, is divided into two basic parts, substantive
law, preseribing the orime and setting the punishment, and adjective,
or procedural law presa ihing the procedure hrom the oment when the
laint is filed to the moment when the sentence is executed. There

< ()ll\l)
100
'

is o twilight zone between substantive and procedutai ko which cana
be distegarded. For examplie, at least two witnesses or one witness and
direct cortoboration are required to conviet of perjury. A similar law
governs treason and there are still other provisions as to the testimony
of accomplices, or co-conspirators. The law of venue is half-substantive
and hall-procedural. Superimposed on the body of substantive law of
specitic offenses i achapter ol general provisions applicable o all erimes,
s definition of crime, rights of the state, rights of the accused,

such
malice,

criminal respomsibility, justilication, defenses, criminal intent,
cte.
Specific offenses may be Aassified in vavious manners, as an example:
inchoate offenses: oifenses against the person; bodily injury and refated
offenses: kidnapping and reluted oflenses: offenses involving damnage 10
property: offenses involving trespass: olfenses involving misappropriation
of property: sexuai vtfenses; abuse of governmental office; olleuses against
the Government: perjury and false swearing: offenses alfecting public
peace, order and safety: malicious mischiel: olfenses invoiving dangerous
instrwnentalities and practices; criminal libel; and contempt of court.

The ideal law would provide penalties to fit the crime, uniformly,
justly, intelligendy. The punishment for the same crime under the sie
circumstances should be as nearly identical as can be devised. TTunim
s wmonyg jucdues, prosecutors and jurors, prejudices, bias, pre-

westkness
a-judicial influences should be climinated

conceived ideas and other exir

as far as possible.

But how?

The proposed Model Penal Cude as prepared by the American Law
Instive classifies felonies, for the purpose of sentencing into three
degrees, as lollows: (a) felonies of the first clegree; (b) felonies of the
sccond degree: (¢) felonies of the third degree. Tt provides that a crime
declared 10 be a felony, without dlassilication of degree, is of the third
degree. It further provides that, notwithstanding any other provision ol
law, u felony defined by any statute other than the Code shall constitute
for the purpose of sentence a felony of the third degree: and no penson
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convicted of an otfense shall be sentenced otherwise than in accordanee
with this article,
In addition 10 the three (|
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the injured feelings of 3 depury sherili hiding behind o billbaard, Ly the
same yardstick a0 prisoner is punished wha is guilty of involuntary man-

i
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cumspection, They are
The Maodel Penal Cale chssifies misdemennors as misdemeanors
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.XI‘. is insisted that the death pemalty has not served as a1 deterrent to
:;::l:(.! the d«_::ntill penaliy is inconsistent with Christian principles; the
stiate has no right to commit murder in the name he state; ”
peaaity is an irrevocable act and miistakes c;mn:l- (l:. (“:i:\t‘cl:&l
poor and uneducted are exceuted todav: the sens: -
lor a lite adversely affects the dispcus;uior; of justice.
) As we have noted, eriminal prosecution serves sev
times these purposes Tave been stated i differen
civilizations, The Grecks had seven suggested

the death
only the
wionalism of a wiad

cral purposes and at
t words in different
principies of criminal Law,
harm, causation, a

vies l ¥ con e con AT, CAuN s pun-
:ahm'u/).t. I.t\u.mmg a crnminal fits into none of these principles. In our
age At s said that the prevention of crime and the ;

rotection of socicty
i S008Ity
a . DD NN werery H )
re the ends most acceptabie for criminal law and punishment. There
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g:l:;fé::?)lr;:,,‘;f:i:,m(e.l“:"d‘ is pumshu:ent' it}f!ictul for an injury,
! 1tion, rcha slitation of the criminal, protection of so-
ciety or the soothing ol the hurt {eclings of the injured party

.It Is argued that capitai punishient does not protect socicty ;n' prevent
cnm?-. ’I?) kill a man for vengeance is unworthy of « ci'vil}/cd lx‘oc.it-l
Retribution is in vain. A eriminal cannot be reform habilitated
after he is executed, and 10 soothe the hurt fee
by throwing a switch on an clecirie chair ¢
the Middle Ages.

viz: legaiity, conduct, mens rea, CONCUITENce,

<l or rehabilitaed
lings of the injured party
akes us back to the horrors of
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er except for the
‘ . lore public view. There is
senent ol our population which will not he deterred from cvil doin
exeept by constant remincder of tie horrors of an execcution chamber, "
And 30 the debate continues, “There seems w be i desire to 'x'lmlish' api
tad punishment bug i is coupled with a fer of conse o in i
creined wave of orinus., Rt an
'.I'hc Hlinoix Code of 196] provides as Tollows: I (he
gmll‘y l)'y aJury.asentence o death shall not be imposed unless the jury's
verdict includes o recommendation that sach sentence be im m i "l'l'ly'T
was offerad in linois as a compromise hety e views of

of veen the two extreme views of

retaining the capitad punishment o i he
I H £ n one hand, or abolishing i

on the other. et

¢ 0 It reverses the present Georgia procedure when an accused
}vho is Itmml guilty ol capital offense is sentenced 1o death unicw il ‘
jury in its verdict reconunends merey, In the new Ilinois Code :m 'l,:
{irmative recommedation of each juror that the death penalty be in; ‘ 1
must be obuained befove a denh sentence nay he impnscd?l Pt

accused is found
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PLEA oF INsaNITY

The plea of insanity and the theory of insanity in criminal law are
amonyg the most controversial issucs in criminal jurisprudence today. The
great advent of paychology and psychiatry has substantially altered public
opinion with regard to an undenstanding of the nature of insanity. The
controversy is pronounced. Both sides of the argument insist that the de-
fense of insanity in criminal cases could, and does, influence the great
wave of crime we are now exjxeriencing. It is a common {eeling that, if
all other defenses fail, the accused can always vesgre to a plea of insanity.
Added to the problem may be a complication when the accused was
conmmitted fn a civil or quasi-criminal unacy trial prior to the time when
the crime wis committed; and has not been legally restored to sanity.

Whiat is insanity?

A Georgia court has stated that the law of no civilized country holds
idiots or lunatics vesponsible for their acts, either civil or criminal. W

Nothing undermines general respect for Taw more than a feeling that
the law is arbitrary in assigning guilt. Penal law must not condemn as
criminals people who are not really blameworthy. Laws which purport
to penalize conduct that is “blameless”™ in the ordinary sense of the term
are more common than is generally vealized. A man who is incontro-
vertibly a lunatic, unable to control his own behavior, remains subject
1o criminal conviction unless his mental illness is such as to prevent him
from “knowing” what he is doing and that it is against the law.?3

Under the traditional M 'Naghten Rule only impairment of the de-
fendant’s “knowledge” is taken into account; there is no inquiry into
the degree o which his seif-conuol is impaired. He can be convicted
despite an admittedly severe mental illness, if he is aware of what he was
doing and thit it iy evil or proseribed behavior. In Georgia theM'Nagh-
1en doctting is moditicd by allowing a partial inquiry into self-control
by recognizing “irresistible impulse” as a defense, This theory has heen
eriticized as unsatisfactory both bhecause of the dilficulty of distinguishing
an inesistible impulse from any impulse which in fact was not resisted,
and because overwhelming compulsion to misbehave may result from
long, insanc brooding as well as from momentary “impulse”.

In ‘Georgix it is provided by statute that a person shall be considered of
sound mind who is neither an idiot, lunatic, nor afflicted with insanity
and who has arrived at the age of fourteen years, or before that age if
such person knows the distinction hetween good and evil.!o It is also
provided by statute that au idiot, a lunatic or person insane, without

T4, Walwm v, State, 9 Gan, App. 971, 70 SE. 1128 (1911).
15, 49 ALALJ T8 (May, 1963 .
16. Ga. Conr. ANN, §26-301 {1953 Rev.).
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lu.ml ntervais, shall not be tound guilty of any crime or misdemeanor
with which he may be churged, movided the it o charged as eriminal
wits (:m)llllillu! in the condition ol such lunacy or insanity: but if a
funatic has Iacid intervals of undenstanding, he shall answer for what he
does in those intervals as if he had no deficiency. )7

l.l h further provided by statute that any pcr;.uu counseling a lunatic
or idiot 10 commit an offense shall be prosceuted for such ullinw when
committed, as prineipal ¥ o
) I was Beld that general insanity is o ol or partial impairment of
l.”;c“cfl rcndcri:;;_; the person <inable to know right from wrong.'* Ap
siot s one “who hath no undentuuding s nativity: he is
fatural fool, or fool from I)irth.'-"'” it from fi ity e s a
. Intermittent insanity, caused by physical weakness or nervous disorder
I8 No excuse or justification for crime, unless it appears that s the (im(.:
the crime was committed the defendint was incapable of adjudging the
quatity of the act and of knowing whether it wis right or wrum.-,.:-" 'T‘hus‘
we return to the “right and wrong™ test. ‘ ' ;

"Thc Penal Code of California provides that “A person can not be
lmgt.l. fuljudgcd o punishment, or punished for o pubiic offense, while
ne Is insane,” and thereby an absolute right is conferred upon a con-
demned person, not only o privilege which may or may not e ('\'lCll(il‘(l
T() protect this right, the due process clause of the rr)llsliltnxi;)la‘ nury I)L:
invoked. The State of Georgia not only docs not confer such a .rlighl
upon a condemmed person, bu expressly declues that he has no such
right.2* ‘ ) .
) It was established at  very carly date of Georgia jurisprudence that
il onc has sufficient reason 1o distinguish between right olr Wrong, m"tr;
the act about to be commiued, he is responsible; otherwise he is no; 'i"hc
general tost of sanity is the ahility 1o distinguish between l'il.',lll. and
W.l‘ﬂll_l,’. The only exception tram this rule is in g case ol one who ‘c an
distinguish right from wrong, but who acts under 2 peculiar delusion .in
comsequence of which, and without eriminal intent, his will is over-
mastered, and he commits the act.®™ This is the leading case on insanit
as a defense in Georgin, Judge Nishet's opinion s a classic ;m;l‘ ln)\'l
tliw:t:nﬂfullowed fron the carliest time of jurisprudence in Georgia o lh‘l"s
ate.?

17, Ga. Conr Ann. §96-308 (1953 Rev)) .

IR, Ga. Conk Anw, S8L6-304, 305 (1951 Rev)) .

19, Carr v, State, 96 Ca. 284 (2) . L2 NN A0 ¢(18035)

:.:ﬂ. ll‘.mlc v.State, W Ga, 708, 708, 32 81, 160 (INQ;() .

'.l. (..'ul(-r voStte, 2 Ga, App, 254, 262, LR 8.E. 532 (1908)

22 Soleshee v. Ralkeom, 205 CGa, 122, 52 S50 433 (1049) |

23, Robert v. State, 3 Ga, 310 (1817) . - -

24, See also, Bryant v. State, 181 Ga. 686, 13 $.1.2d 820 (1911).

L

DRI L)

o

g Ladda b

It ] CRIMINAL LAW REVISNION IN GEQRGLA 17

1 is no defense that the aceused, though able to distinguish between
right and wrong, might be unable to evaluate the quality and conse-
quence of Dis act o the sine degree as a normal or average individaad
would.#

In Georgi, and most of the states, no cognizancee is taken ol what has
been termed “impulsive” or Memotional” insanity, where crimbnd e
is done under some overwhelming and frresistibie impulse, unless it be
that such bmpube is the roult of o mental disease or mental detect,
ovarriding remon and judgment and obliterating the sense of right and
wrong. Nor, under Georgian law, is any recognition taken ol so-called
“moral insanity,” or ol an “irresponsibility™ Irom an inability to cuntrol
the wil]l from the habit of indulgence. Nor does mere weak-mindedness
aione relieve guilt

Since i insane person cannot have o eriminal intent inoa legal sense,
il the mania or insanity, though caused by the use of drugs, be per-
manent and lixed in character, so as to destroy the knowledge of right
and wrong, the person laboring under such infirmity is not criminaily
rosponsible.s?

Although the evidence shows that the defendant is o sexual pervent
of low mentality, it can not be said as a mauer of law tut he iy free of
responsibility =

In every cne there is o presumption that the aceusad s sane, bue this
proesumption may be overcome by the preponderance of the evidence.

Where o witness testifies than the accused was insane, @t is sublicient
to establish that he could not distinguish right from wrong,* and @ non-
expert witness nay give his opinion as 1o the sanity of another person,
bitsed upon his acquaintance mwl the manner, appearance, and conduct
of suech person during the time that the witness has known him#*

Where the evidenee shows insanity prior to the commission ol the
crime, the presumption is that the accused continued 10 be insane,

the burden is upon the state o show that the accused was sane at the
time of the crime? "The basic ruie is that insanity, when once proved o
exist, will be presimed to continue. This presumption is rebuttable?

Apgainst the MNaghten Rule, there is a new theory advanced by the
Model Penal Cacde. There has been no noteworthy change in the phi-

25, haidges v. State, 43 Ga, App. 214, 158 S.E. 368 (1931) .

26, Rovier v. State, 185 Ga. 317, 195 S.E. 172 (1938) . Nor does sleepwalking relieve
guilt, Lewis v, State, 196 CGa, 755, 27 S0 669 (1943) .

27, Suickland v State, 137 Ga. 115, 116, 72 S.E. 922 (1M1); Long v. State, 38 Ca.
A, 507 (1868) .

28, Raovier v, State, supro n, 26,

20, Cochran v, State, 212 Ga, 245, 91 S.E.2d 601 (1956) .

30, MMarris v, State, 155 Ga. 405, 117 S.E. 460 (1923) .

31 Allams v, Stite, 123 Ga, 500, 51 S.E. 506 (1905) .

2, Dichens v, State, 7 Ga. 484, 490 (1849) .
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losophy of the aw since Judge Nishet's decision in 1847, Many changes
have ttken place since that rime, but the basic ruie of *right and wrong”
and the “irresistibie delusion”™ lus not been changed. The rest of the
world has advanced but most of the states have remained committed to
the theory annunciated by Judge Nisbet more than a century ago. “There
is a new theory advanced by madern psychology which is reduced to x
simple sentenee substantially as follows: The test of criminal responsi-
bility is whether the defendant lacks substantial capacity cither to ap-
preciate the criminality of his conduct or 1o conform his conduct 10 the
requirements of the Luw. The delendant would not be convierad of crime
i mental iiiness has deprived him of effective power to make the right
choices in governing his own behavior, The defense should be availabie
even though the defendant’s mental incapicity is not absolute and wotal;
the prosccution must prove that his capacity to behave as required by
law is substantial, nowwithstandiog his menial iflness or defect. On the
other hand, the accused would not eseape responsibility merely because
he may be, by some psychiatric standard, in need of therapy and there-
fore clamiliubie for some purpose as mentally ill.

Tavo interesting cases were decided by the United States Court of
Appeals for the Fiftle Circuit while this article was in preparation. In
Argent v, United States® the following was held: The test of the knowl-
edge of right and wrong as applicd 10 the peeuliar act was estabiished
in the great leading case of M'Naghten, 10 Clark & Finn, 200, decided
in 1843 hefore the English Touse of Lords. Tt was decided by the judges
in that case that, in order to entitle the accused to acquittal, it muse
he clearly proved that, at the time of commiting the offense, he was
laboring under such a defect of reason from discase of the mind, as not
to know the nature and quality of the act he was doing, or, it he did,
not 1o know thar what he was doing was weong, ... As to the hurden
of prool, the Supreme Comt of the United Stes vepntisied the rule of
the M'Nughten case in Davis v, United States where it was said that
the burden of proof is never upon the accused to establish his innocence
or disprove the Tacts necessary 1o establish the erime for which he is ine
dicted. It is on the prosecution from the beginning to the end of the trial
and applies to every clement necessary to constitute the erime. . . . The
term “insanity” as used in defense means such o perveted and deranged
condition of the mental or moral faculties s 10 render a person incapable
of distinguishing between right and wrong, or unconscious at the time
of the natwre of the act he is committing, or where, though conscious
of it and able o distinguish between right and wrong and know that the

e

33, 325 F.2d 162 (5th Gir, 1983) .
3. 160 U.S. 469, 16 8.Ct. 353, 40 L.Ed. 499 (1895) .
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act is wrong, vet his wiil, the governing power of his mind, has been
otherwise than voluntarily so completely destroved that his actions are
not subject w iz, but are beyond his control.

In the November, 1963 issuc of the American Bar Association Jour-
nal, Chiel Justice josepi Weintraub of the Supreme Court of New Jersey
presents an altogether new view.®® When the author was 4 practicing
attorney in 1949 he tried to overturn the M*Naghten Rule before the
same court over which he now presides. In vain, Ten yewrs Later it be-
came his turn as a judge 1o review that which he argued as a lawyer. He
has come to the conclusion that the M’Naghten Rule is the only mue
rule of a plea of insanity.

He argues that insanity shouid have nothing 0 do with the adjudica-
tion of guilt, but rather should bear only upon the dispasition of the
offender alter conviction. . . . The law does not recognize insanity as
such for any purpose. Rather the Law is concerned with sundry eapabili.
ties and is interested in whatever bears upon them. . . . The common law
did not punish for the mere commission of a hostile act. It conceived it
1o be unjust to stigmatize a nan as a criminal unless his deed was done
with & guilty mind—mens rea, . . . Thus the capacity to commit crime
was at common law the capacity to see right from wrong. From this
premise the rule of M'Naghten emerged honorably and indeed in-
exorably. . . . In other words. the mental illness met head-on the siate’s
charge that the evil act was done with an ¢vil mind. Although we some-
times spenk of insanity as a “defense,” it is not a “separate” defense 10 a
case the state has atherwise established. Rather it is a denial of an essen-
tial ingredient of the state’s case—mens rea. Thus, the attack upon
M*Naghten is not an attack upon some peripheral doctrine, but rather
upon the very foundation of our criminal structure. . . .

In separating the bad from the sick, the comnion law deemed it indis-
putable that every man has the ability to adhere 1o the right, Psvehinory
challenges this basis for a linding of personal blimeworthiness. Psychintry
does recognize a volitional apparatus, but concieves it to be integrated
with the intellect and the emotions. From its objective view, no man
cin be said to have selected the dimensions of these facultics and hence
to be the author of the inadequacy of any of them. Indeed, the uncon-
scious is deemed to mock and play havoc with the conscious. In the
pavchiatric view, the distinction between the sick and the bad is an il
lusion. In terms of personal blameworthiness, there is no difference be-
tween the functional aberration called a discase or defect of mind and
what is inscrutably called a defect of character. However helpful such
classifications may be in the treatment of the sick, they are irrelevant to

35, 19 AB.AL 1075 (Nov., 1963).
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the intliction of the stigna of criminal. “The thrust of the psychiric
thesis must be 1o reject insanity as adefense and o deal with all s
LUONWOIS uanlortunite movials,

The proponents of ihe M Naghten Rale conchwde that, although it is
swrely arbitary, it several competitons are equaily so and e wore ob-
scure o boot.

The Madei Penai Code would substitute for the M Naghien Rule the
following: *|"I"the test ol vesponsibility is whether the delendant facks
sulntantiad cagacity cither o appreciate the arimiality. (wrongfulness)
of his conduct or 10 conform his conduct to the requirements ol law, . . .
he defense is available even though his mental incapacity is ot also-
lute and ot the proseeution manst prove that his eapacity 1o bhehave as
reguired by Low is ‘sulstantial’, notwithstanding his mental illnes or dee
fect. On the other hand, he does not eseape responsibility merely be
cause he is, by some psyehiawrie standard, in nead of therapy and there-
fore classiliable for somie purnposes as ‘mentally iil”."”

These are the prevailing views, Fach has numerous variations and
shades, but the bisic differences have been stated. The Criminal Law
Suidy Commitice has assigned the probiem o one of its sulxommittees
for special study.

Special attention should be given ta a case recently hefore the United
States Court of Appeals for the Fifth Circuit® Carter was indicted for
causing a forged cheek to be transported in interstate commerce and
perjury. The principal defense was insanity, i beeause of the resulting
question of the proper assesment of criminal responsibility the court,
after arguments belore a regular panel, ordered en banc consideration of
the case, sua sponte, with further argument. After Jong deliberation the
court held per curiam that the judgment of the trial court was allirmed
by operation of law hy an equally divided court: three of the judges hold-
ing that the M'Naghten Rule is hinding heeanse the use of precedents
and the application of the docirine of stare decisis arc charcteristic of
Anglo-American law which distinguishes it from Roman law. The use
of precedents is older than the Year Books.

The other three judyes reviewed the case in the light of the principal
defense of insanity. Because of the resulting question of the proper
assessnent of criminal responsibility, there were arguments hefore the
regular pancl and en bane, sua sponte.

The three judges reviewed many federal cases and held that three
fundamental principles of law are usually brought into play where the
defense ol insanity is made in the federal courts. The first principle is
concerned” with the burden of proof. Strictly speaking, the burden of

36. Carter v. United States, 325 F.2d 697 (5th Cir. 1963) .
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proof, as those words are understood in criminal Jaw, is never upon the
accused o establish his innocence or 1o disprove the Tacts necesary 1o
establish the arime for which he is indicted. Tt is on the prosecution from
the beginning to thie end of the triul and applies to every clement necess
sary to constitute the erime. Giving o the proseeation, where the delense
is insanity, the benefit in the way ol prool of the presumption in favor
ol sanity, the vitai question from the time a plea of not guily is entered
wntil the return of the verdict is whether, upon all the evidence by what.
ever side adduced, guilt is established beyond a reasonable doubt. . ;.
It follows that il there is some evidence supporting the claim of tsinity,
the question must be submitted o a jury. "This mcans only slight evi-
dence.

The next principle is to admit all evidence, both Ly and expert, in
anywise refevant or pertinent to the issue ol insanity, letting in, as it
were, all raw material from which the jury is w make the finad determina-
tion of the criminal responsibility of the accused. "The scope of the con-
tribution of the physchiaist is to deseribe all the dimensions ol the de-
fendant’s cpacity, his competence and ability o control and regulate
conduct and behavior,

"The thind principle is deemed to be error by these three judges. With-
in the ramework ol the burden of proof rule, and upon the evidence
adduced, wsswning at least slight evidence of insanity and no such re-
sonable doubt of sanity as woulkd vequire the court to acquit, it hecanes
the duty of the wial court 10 give the jury a standard by which the issue
of not guiity by reason of insanity may be determined. In substance, that
standard should concern itself with whether the delendant understood
and appreciated the act in question and its consequences, and whether it
was it result ol 2 free exercise ol will or choice—the right and wrong 1est,
prevailing in most jurisdictions in this country, rests upon the proposi-
tion of cognition, that a defendant is not deemed to be criminally re-
sponsible if he does not know the nature of his act, or the difference he-
tween right and wrong with respect to thae act.

Many jurisdictions have added the so-called irresistible impulse test
to the right and wrong test. It rests on the proposition of volition. It is
perhaps @ misnomer because it includes acts resulting from premeditation
as well as from sudden impulbse, but it is applicable when one under-
stands the nature and consequences of his act and appreciates the wrong-
ness of the act, but, in consequence of a mental abnormality, is forced
to its exceution by an impulse which he is powerless to control.

Another and different stindard was Iaid down in State v. Piked It

37. 49 N.IL 399 (1870) .
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wis held an accuned s not eriminally responsible “if the unlawful act
was the offspring or product of mental disease.”

The Court of Appeals for the District of Columbia adopted a1 stand-
ard, not unlike the New Hampshire rule in the Pike case, that an ac-
cused is not criminally responsible i€ his unlawlul act was the praduct
of mental disease or mentat delect, This holding set off a national juridi-
cal discourse on the subject. No court has adopted the new iest or rule
aithough many have considered it and rejected it

The court in the Carter case recites severai other rules and cites cases
but they are simpiy variations of the above. The reader is urged to read
the Carter case for as complete a review of the law of plea of insanity
as the writer could find.

As the court concludes “it is time for the full court to give critical
review to this important probiem of criminal faw.” As above stated, the
judgment of the trind court was approved by operation of Lw by an equal-
ly divided court. Tt is interesting to note that the judges urge the Su-
preme Court of the United States that it aceept this case for review.

There is an interesting Georgia case, decided in 1911 which holds
that,virrespective of any technical rules of the plea of insanity, whether
an act was caused by a diseased mind is to be determined primarily from
the indicia presented by the act itself, and then from the results of an
examination of the physical, moral, and mental condition of the accused
before, at and alter the act in question. The act itsell may be »o usrerly
senseless and abnormal as o furnish satisfactory proof of « discased
mind.38

ABORTION

The Taw of abortion has occupied more attention of the Criminal
Law Study Commitiee than any other chapter. There were several rea-
sonts [or this unusual concern, The subjeet is all-importani, Reporis have
reached the commiutee of the great number of clandestine abortions of
which no record can be had. The number of agonizing deaths due to
unsanitary and ignorane conditions surrounding abortion would appall
the reader. At this writing it is reported that criminal abortion sends
around 700 girls to Atlanr's Grady Hospital alone each year for emer-
gency treatment. The abortionists generally are midwives, nurses or peo-
ple who have worked around medical offices and have learned just
enough to be dangerous.

Present Georgin law consolidates in a chapter, 26-11 (sections 26-1101
to 26-1106, inclusive) provisions respecting the crimes of abortion, foeti-

38. Wilson v. State, ¥ Ga. App. 274, 281, 70 SE. 1128, 1131 (1911).
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cide, and intanticde. Inlmticide & presentdy punished as mmde and
will not be covered here,

Section 26-1101 provides that any person who shall administer to any
wonu, preguant with a child, any medicine, drug, or sulstance what-
ever, or shall use or employ any instrument or other means, with intent
thereby to destroy sudh child, unless the same shall be necessary to pre-
serve the life of such mother, or shall be advised by two physicians to
be necessary for such purpose, shall, in case the death of child or mother
be thegeby produced. be guiity of an assault with intent to murder.

Section 26-1102 provides that any person who shall wiifuily ad.
minister o any pregaant woman any medicine, «drug, or substance, or
anyihing whatever, or shall employ any instrument or means whatever,
with intent therely o produce the misciuriage or abortion of such wom-
an, unless the simie shall be necessary to preserve the ife of such woman,
or shail e advised by two physicians 1o be necessary for that purpose,
shall be guiity of a misdemeanor,

feis evident that the Liw contemplates the protection of the mother,
and the saving of the child alone will not excuse abortion. 1f the child
is not developad to the point where it is called “quick,” or if it is not
destroyed o7 kitled and the intent of the offender is 10 produce a termi-
mtion of pregnancy, the oflender is guilty of a misdemennor. I the
child is “quick™ (a fetus which has matured to a stage where its inde-
pendent heart beat can be ascertained or movements feit), by judicial in-
terpretation generably comsidered in the fourth month, and the intent of
the offender is to destroy the child, the offender is subject to the punish-
ment of two to four years imprisonment for assault with intent 10 mur-
der. provided that death is produced to either child or the maother.

Section 261103 provides that the wilful killing of an unborn chiid
so Tar developed as o he ordinarily called “quick,” by any injry to
the mother of such child, which would be murder if it resuited in the
death of such mother, shall be punished by death or imprisonment for
life, as the jury sy recommend,

In enacting the present law, the legislature, in 1876, undertook to
provide by crimial law appropriate degrees of punishment lor the de-
struction of an unborn childs*

This is the present Georgia law, What changes, il any, are proposed?
Before discussing the proposed changes, let us comsider the arguments,
Those who fuvor the retention of the present Liw, insist that it is the best
produced so far and enforceable in its present form. Those who want
it relaxed call attention to the fact that the law is not being enforced,
and argue that it helps but litde and harms a great deal. Anyone who

39. Passley v. State, 194 Ga. 327,21 S.E2d 230 (1942).
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waitts an abortion can get one, and many Georgians are doing so every
yeur. Making the law stricter would simply adkd 1o the cost of sin with-
out climinating a single abortion, 1t i wrgued that amony those who
'.::m hot, or will not, get i abortion are many mentally retrdad, orim-
inally disposed, idiots, and imbeciles who should be aborted o ciiminate
(hF burden on themseives and on society. It is stresed that the Breat
orime wave i at least partially due o the indiscrinsinate hreeding of the
nm.\l.undcsir;zl)lc clements of our society, “he world needs the best and
sets istand G oversupply of the worst.

.~\;.';;li.:m these arguments others are presented for naking the v more

restrictive, 1t is proposed that, insted of the aldvice of two physicians, the
mather should be required 1o obtain permssion from the Stue Depart-
ment ol Health before an abortion may e perfornied. "This proposal
met with the chinge of totaditerianism, Again, it win proposed thae it
shall be an affirmative defense that the abortion wis poerformed based
on the written opinion ol at least two physiciuns in addition 10 the one
wh().\\'nui(i perlorm the operation, in a licensed hospital or ather licensed
medical Lacility and the medical fue ility make the wecord available o
the Soligitor General of the circuit for inspection once a month. Against
these proposals it is insisted that most Georgia communitics do not have
wo, let aone three, physicians, and the majority of medical Lacilities of
Georgia are not licensed bhut operate on lemporary permits,
) Stili another argument is advaneed that the whole question of abor-
tons should he fefi w the medical profesion s o sell-governing and
regulating organization. ‘The Bar of ¢ seorgia was recently given xhc.grcut-
st autonomy s sell-policing authority ever granted o any grouyn in
Georgia, I the Tawyers ean be trusted 1o control legal pml)lcms’nnd
legal cthies, why coukld not the physicians and surgeons he trosted 1o
control aixl police their own profession? Who, it is insisted, would know
maore about abortions by unserupdons physicians, as well as by unclean
[':wndu-mid\viw-s. tum the medical prolession? “The aw eoancted in 1875
failedd 10 prevene or reduee abortions, 10 has instend driven desperace
girls into the lowest position it can dvive them, The presemt law is
working for affluent women who ean afford the best, Tt drives youné
girls into selling themselves for the price of 2 hootleg operation.

The problem is not peculiarly Georgian, It is a world-wide problem,
In the January, 1964 issuc of the American Bar Association Journal
Zad Leavy of the California Bar and Dy Jerome M. Kummer of lhg;
U.CL.A. School of Medicine treat the subject under the tite Criminal
Abortion: A Failure of the Law® Most of the arguments presented in
that article have been placed before the Criminal Law Study Commiitttee

10, 50 AB.AJ.52 (Jan., 1961) .
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i some o or another daring the past two years and have been fully
comsidered. There are passages in the article which deserve mention,
Although the Laws in lorty-one jurisdictions in the United States carvy
e one donn or another the bisic exception to the prohibitory statute, no
judicial interpretation was found ol the words “to preserve the dife of
the mother” comparabice to the *Bourne instractions,” A lew decisions,
however, scemt o suggest that this interpretation should be the rule.
Vhat the Law fiist secks to protect

e v

What are the “Bourne instructions®?
the mother is apparent frome the basic exception found in the statute or
case law of nearly every jurisdiction. T'o quote [rom the authors, it wis
cloquently stnted by Justice Macnaghten in his olt<Guotad dirge to the
jury in the timous Fnglish case of Rex v, Bourne:t The law of the
Lind has always held human dite to he saered, and the protection i
the L gives to human life it extends also to the unborn child in the
wornh. The unborn child in the womb must not be destroyed unless the
dostruction of that child is for the purpose of preserving the vet more
precious life of the imother, 3

Dy, Bourne, a reputable obstetrician, openly and without renumeration
terminated @ bregrancy caused by forcible rape of @ young girl, He testi.
Hied that the gird might become a mental wreek if she were forced to Hewr
the child. The jury was instructed that a woman need not be in the jaws
ol death before her pregmmcey could be terminated lawfully, that the
basic exception o the prohibition included emotional file as weil as phy-
sical life. Dr, Bourne was acquitted and the case hecame one of inter-
national fame.

An awempted abortion is sufficient to fall within most substantive
felony statutes; misearriage need not results oy states it is not even
an clement of the prosecution’s case that the woman was in fact preg-
mant. 1t was held that the woman wis not shown 1o be pregnant with
child by testimony of a physician that she was pregnant, foetus was about
lfour months ol pregoancy.® "Uhe proseeution was under code seetion
26-11010 A distinction is observed  between “pregnant. woman™ and
“wonum, pregnant with child.”

Tt was proposed 10 the committee that an exception to the law of
abortion be made in cases where the woman is a victim of rape or incest.
Tt was agreed that it should not be unlawful for a licensed physician to
perform an abortion of 1 pregnancy resulting from rape or incest if the
abortion is performed in a properly accredited institution, Immediately
the question arose who shall determine that the pregnancy was the result
of rape or incest? Should it be required that the offender be convicted

41, {1939 | K., GRT (1938).
42 Jiid,
43.  Hunter v. State, 29 Ga. App. 366, 115 S.E. 277 (1923).
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of the erime before a physician would be safe to proceed? If so, in an
average case the child woald be two or three vears old before the de-
termination is made. It was then sugpested that the judge of the superior
court shall investignte the matier and shall find that such pregnancy
protably resulted from vape or incest. The difficultics become apparent
innnediately, No judge wounld want 10 pre-try ex parte a serious charge
such as rape. The accused could not be compelled (o testify or even to
be present without a question of jeopardy or self-incrimination being
raised. The victim wouid have to go through the ordeal of a trial twice
instead of once. Woulk! the rules of evidence e applicable? Tt would

h
change the Georgin Taw. “There is no comparable provision in the legisla-

tion of Georgia or any other state. The Guestion of venue was raised. 1f
the county where the alleged eritne was committed should be the place
where the judge must determine the probability of rape or incest, the
victim might possibly have to submit to investigation hundreds of miles
from her home. If the venue is where the victim resides, she might
have to nroseente in two counties hefore two judges. A small-town girl,
pregmant in a distant place, such as a college, would e subjected to great
distress ineither place. As a matter of practical application, the gzirl
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understands.” Every year since 14927 the Fulion County Grand Jury has
recommended revision of this Iaw of evidence. Some criminals have heen
arrvested fifty times and the jury is kept in ignorance of this record when
it is deliberating on the sentenee afier it has unanimously found the de-
fendant gailty, One of the principal argaments advanced is that a sea-
soned oflender has experience enough to present an innocent appearance
before the jury and muke an cllective statement to the juryv, while a first
offender, inexperienced and frightened, at times convinees even his own
lwwyer that he is a profesional criminal. The average juror fecls strongly
that the previous record of the aceused should he presented with the
evidenee during the wial, "The average legislaitor, unless legally trained,
shares this view and is dilficult 1o convinee that the first rule of criminal
Law shadl always be the protection of the innocent. Tt must be stressed
that it is better that o hundred eriminals go free than that an innocent
person be convicted. The accused is on trial for the erime charged in
the particular indiciment and ot for what he might have done in the
past. There is an exeeption, of course, in the “second-offender” law but
it is so complicated that it is very seldom used,

The next point which must be stressed is that the law must be the

woukd be on trial instead of the offendcr. same everywhere in Georgia, We cannet have one set of rules for the
g city and another for the rural sections. Our larger countics have facilities
o investigate the past reeord of every person charged with a crime, and
K the prosceutor and judge know cvervthing of the eriminal’s past when
3 the wiad begins, The small countics do not have these (acilities, and in
most eases the accused is charged, tried, convicted, sentenced and has
served his sentenee without any review of his past record.

Georgia docs not even have a central record-keeping agency, Until
such central organization is established by law and is functioning, no
prrpose is served by demanding that the accused’s past be made known 10
judge or jury in all cascs, /

The question is. why is there opposition to returning the power

SENTENCE AFTER ConvicTioN

The writer has been requested on several accasions to appear be-
fore grand juries and consult with them with regard to investigations of
our crime wave and the shortcomings of our criminal Liws. It is interest-
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ing to note that in every instance, after some preliminary questions, the ]
principal interest concerned our procedure of sentencing.

At present, in trials for fclonics, jurics determine the guilt or in-
nocenee of the accused and, if the accused is found guiley, set the penalty
which, theoretically at least, the criminal must suffer. This procedure
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3 o is the subject of considerable controversv mmong lawvers and lavmen . . . . .
it . ... ., -, TR of sentencing to the judges, where it belongs? It is unquestioned thae
PR i alike, some insisting that the jury’s place in a criminal trial is the de- ] . soe s X . .
Baiit P [ ouil ! L . ) Gemgia is widely split on this question.
313859 termmation of guili or innocence, and, if the aceused is found guilty, .- hered that the & f Al 1-keeping handi
aaldin . C e . It must be remembered that the lack of central record-keeping handi-
Y i it should be the judge's responsibility to set the punishment afier ex- . . . . .
R A ; ) . ! caps 2 judge as well as the jury. Who has not witnessed 2 judge, in a
it o amination of all circumstances in the case which might not be known to ) . : - . . .
3.&-‘ the jurors, and—this is mosc imporeatnt—rthe past record of the A misdemeanor ease or plea of guilty, turning to the sheriff or solicitor
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Lt sed. s insist th sent system is satisfac P .
Sad . P yste ¢ 'ry“.ut needs some is adjusted to meet the answer of the sheriffl or prosccutor. The accused
»;‘5;2‘ improvement. As onc ol the grand jurors expressed it “if T am forced : . s
EBE R . X . is helpless and must suffer the penaity commensurate to the opinion of
i by law to determine whether the accused shall live or die, T want to ﬁ the sheriff
Afu know all about him and the case and not just so much as is admitted - ’ P . .
‘ %ii ! in evidence by an incomprchensible rule of cvidence that reall bod ' The due process clause of the Constitution applics to sentencing as
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must be presented in stict conformity 1o the rules of evidence, other-
wise there is great danger that one man's record would he used against
anather due 1o similarity of nancs, fingerprings, or simple negligence
on the part of some clerk in some record-keeping office. Sentencing is the
crown and climax of al! eriminal prosecutions and, if this climax misses
the desired end, all that preceded it is in vain,

It is one of the tragedies of administetion of justice in Georga, as in
most other states, that each judge s whoily independent, without ac-
countability or supervision, and wherever the judge does the sentencing,
the accused is Iefr 1o the merey, whim and Gliosvnerasies of the judge,
The great objection 1o our system ol juries setting the sentences s that
juries are ignoran, prejudiced aned arbitraey, Ieis axiomatie that there
s no uniformity in sentene ngand thar two defendants who commmitred
the same aime under the same circumstances might receive widely di-
vergent penadties depending upon the makeup of the jurics,

Every experienced Tnwver knows thar no two udges see the same mat-
ter alike. One judge will become incensed where liquor is involved in
the erime, another has o p:nrlirul:n'!y sirong view on any question per-
tining to larceny, still another has preconceived theories on abandon.
ment casess athers tend to favor the wife or the hushand, We still have
courts of multiple judges who are individualistic and guard jealously
their prerogaiives to he individualistic and independent. They even re-
fuse to allow the chiel Judge of their own court 10 set rules of administra-
tion,

No two court clerks keep the record alike. and in some smaller conn-
ties, conrthonse reconds may be examined by appointment only. In some
courthouses public officials will not permit examination of public rec-
ords, but will furnish information bascd upon their own knowledge on
recquest. There seems ta he no practical procedure to enforee uniflormity,

o the Roman empire appeals from sentences were eneouraged, even
to the throne. In ‘Ceorgia appeals are discouraged as every Linwver knows
who has ever attempted tha monstrosity known as certiorari from a
mavor's court 1o the Superior Gourt. Some decisions of justices of the
peice cannot be appealed even though the accused is in jail. Consider
@ peace warrant where & penal amount is excessive and the defendant
cannot mitke bond, even though the subject is nothing more than a
fuss between hushand and wife. Consider further a bastardy procedure
where a woman names a man as the father of her illcgi(i'mmc child,
The accused must make bond or go o jail. Tn the Roman empire only
very high-ranking magistrates were empowered to issuc warrants for
arrest. " In Georgia all of the thousands of justices of the peace may and
do ispe warrants for arvest. Information was received by the Criminal
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Law Study Commiutee of the not uncommon practice of justices of the
peace signing eriminal warrants in blank permitting peace officers 10 fijl
in the names and charges ar pleasure: search warrants are signed, so the
committee was informed, in blank and ac times the names, places and ob-
jeers of the search are Hilled in by the peace officer, after the search
has been completed. Truly, if tha condition exists one cannot say that
aoman's home is his castle,

These excesses of our judicial sysiem have a very definite bearing on
the question of sentencing, which again influence the dralting of the
substantive Taw,

In the General .~\\~'('n~||-|y it has heen evident that legiskaors from the
Barger commmumities Lvor sentencing by judges, whereis those trom sialler
communities and from yural sedions Tivor the present svstem of pre-
seribing sentences in elony cses by the juries who convieted the erimi-
nals, Some lawyers lavor extending the present system to misdemeanors,

The Georgia Bar Association, recognizing the shortcomings, has pro-
posed o the committee which is redrafting a new Constitution for
Georgin, the ereation of i uniform judicial system, consisting of one
court divided into component units under the supervision of the Chief
Justice of the Supremie Court of Georgia and an administrative officer,
molding into one homogenous entiry the Georgia judiciary. While cach
judge should maintain judicial independence in reaching decisions on
tegal issnes, the judiciary as a whole should be independent as 4 separate
branch of the governmend and the individual judges should be suhordi-
nated to the whole judiciavy, 10 adopted, it would end thousands of little
empires which have remained from colonial days.

Regardless of the outcmme ol the rebuilding of Georgia's judiciary,
il there should be a change, the problem of uniform sentencing, whether
by judge or jury, with all clements, past record, mitigation and aggre-
vation will remain with us,

Assuming that the inal outcome will be to restore to the judges the
power and duty of passing sentences alter eonvictions in {elony cases, a
new proposal is being studicd by the Criminal Law Study Committee.
It would provide thae all sentenees imposed by the trial courts shall be
subject to review on the ground that “the sentence is cruel, excessive,
or unusual.” Established procedure would be used. The Supreme Court
or the Court of Appeals may order a recuction of the sentence, without
ordering a new trial. Those advocating this review of sentences feel that
it wouk! cventually bring uniformity into sentencing based on principles
slowly developed by the appellate courts. A constitutional amendment
would be required 10 enable the Sepreme Court and the Court of Ap-
peals 1o review sentences for excessiveness. It is further proposed that :l{l
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cases in which the death penalty has been imposed be reviewed by the
Supreme Court as a1 matter of public policy and the death penalty could
not be exceuted until the Supreme Court, by allirmative judgment, had
sustained the trial comts sentence after reveiwing the case. 't

Coxcrusion

The foregoing summary attempted to show by wav of illustration
some of the problems facing the Criminal Law Study Committee and
some ol the proposals advanced in an attempt to solve the prablems,
We discussed elassilication of erfmes, capital punishanent, pleas off iw-
sanity, abordon el wntencing alter conviction, as Hlustrative of the
function of the commitee. While it is one of the basic principles adopied
by the committee in its inception that no statute shoukd he changed or
new Laws should he proposed by it unless such action is deemed Necessary
or constructive, it is also essential thae we understand the changing of lif;'
i this country and that we meet new problems where they appear and
not be timid in advancing new theories where they are demanded with
changing times,

Temust be restated that nothing herein should be construed as indi-
cating the official view of the committee, such view being always open
lor reconsideration, nor should it be construed as the individual epinion
of the writer. It shoukl! be understood 1o be, what it was intended to he,
a summmary of some of the problems facing the Criminal Law Stdy
Committee and an illustration of some of the studics pursucd by it. '

We shoold alwavs remember that the final object of all laws is that
justice be done, The writer might be pardoned for concluding with the
more or less imaginary veciial from memory of a melodramatic letter
written on clay tablets wherein a prehistoric potentate cnjoined his
magistrates in the land believed 10 be the site of the Garden of Eden
substantially in these words: “Man will live without food becruse there
is @ substituie for food, he will live without wine hecanse there is a sub-
stitute for drink, he will Tive withont clothing because there is a substi-
ue with which he can cover his nakedness, he will live without shelter
because there are caves substituting for houses, but man can not live
without justice beeause there is no substitute for justice.”

4. 1 a very reeent case the Supreme Court of Ceorgia held tl;ar;:(:l-(:lco fannng
he .dcx'mv.‘d exeessive il it falls within the minimum and maximum set by law
This ruling, not yet published, scems to destroy the plan herein stated.
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COMMENTS
THE CHIROPRACTOR AS AN EXPERT WI'TNESS?
By Frove Banks Moox®

Is a chiropractor o “doctor,”t a “drugless hetder,™ or a “business
man”# Fo answer this guestion determines to i Loge extent the com-
petency of a chivopractor as an expert witness. It is the purpose ol this
article 1o examine the rales of suhinission o opinion evidence as 1o a
chitopractor dn Dis capiity as s expent witness in personal injury cases
testilying as to the prognosis® of the injury.

As respeets expert witnesses, the Georgia Code provides: “The opinious
of experts, on any question of science, skill, trade, or like questions, shall
always be acdmissible: and such opinions may be given on the facts as
proved by other witnesses.™ From this rule it is seen that the pertinent
question s whether the witness qualilies as an expert, “CGenerally noth-
ing more is required 1o entitle one 1o give testimony as an expert than
tat he has been cducated in the panticular trade o profession: and
special knowledge in regard 10 a0 particular subject may be derived from
experience as well as study and dircet mental application.”™ 1t is the
sound diseretion of the wial judue which determines the qualifications of
#WItNess to give an opinion as an expert.’ ‘The jury must determine ul-
timately, the probitive vilue® the weight and eredibility® of the apinion
of an expert.

The determinative question then, is whether 2 chiropractor is an *“ex-
pert.” "Fo resolve that query, it is necessiry 1o consider precisely what a

S Third vear studdent, Waller F. Gomge Schoob of Taw, Mereer University.
Lo Kelly v. Careoll, 86 Wash 21 482, 210 Poad 79 1030y, “A person not having a
license to practice medicne and cargery bt assiiming to act as 3 dector is ligble
fonr malpractice aul is 1o be Sudged as if he were a doctor” 19 A LR 1171
(any,
2. thid. A peram licensed o practice dengless healing is net a0 doctor and miles
of taw pertaining distinctively (o the atter are net applicable 10 the former,™
3 Note, 3 Nome Davg Law, 562, 567 (1958) . “Chiropactic is not i profesion
but a business, "This is evidenced by its historical development,”
1 "I medicine, a judgment in advance concerning the duration, course, and termi.
o ol e diseane” Wimsnns Now Twisoe i Crsaivry Diestovary (1947)
A GAL Cone AN, §IR-1710 (1955 Rev)
6. Carter v, Marble Produets fne., 179 Ga, 122, 175 SE 480 (1934) . See generaily,
20 AM JuR. Ervidence $861 p. 782 (193¢
7. Hineslev vo Anderson, 75 Ga App.
State, 78 Ga. App, 11620, 50 8.
Fuoidence $3784, 785 (1939) .
R Clary v State, 8 Ga, App. 92, 6R SE, 614 (1010,
D McDowell v. State, 78 Ga. App. 116, 121, 50 S.1.2d 633, 638 (1948) .

M. 43 SE2A 736 (1947). See McDowell v,
L2d 633 (1%8) . See generally, 20 An, Jow,
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