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CRIMINAL l.WV REVISION IN GEORGIA

By r. T. Molnar'

llaiiMinnabi, the king of Ral^ylonia, who is said to Jiave inled about
2200 ]^.C. a gieatcv empire ilian any man in liisiory, boasted that in
his reahu one could safely tra\el from the Mediterranenn Sea to the
n)Ost eastern siiorcs of India. The columns uneatthed in the capital of
l^abylonia contained (he oldest \'.rittc'n ctxle of law. These laws in the
xmIIcv between the Tioiis and I'ujihratcs Risers, wliere legend locales the
iite of die C:ndcn of Kden, -were chiseled in wcdge-shaj)ed characters on
ihcir shafts of sl"nc, and are said to be the earliest code of law to come

down 10 us. It is also wtitien that Hammurabi caused the laws, now

knoun as "Codi.'N* Hamnnuabi," lo be chiseled into granite because he
wanted thom lo he permanent. It was the [philosophy of ancient rulers
that jxrmancnce was the greatest virtue in any government, and changes
should Ix^ slow and diificult.

Originally all laws were of a penal nature, ])rescribing conduct and
providing punishment fur violation.

The prim ipks of jKn nianence came down through ancient Greece
\\hcre Solon's edicts \\ere chiseled on stone tablets for peimanence. His-
loi ians claim ihat the fall and disintc-gration of the Greek city-states came
\\hen the people started writing laws in an easier manner.

Conij^are this with the history of the Georgia Criminal Code. After
the Rc\oluii<>n, there ^vas a general desire among tJie states to break
away fiom ihe K.nglish criminal common la^^•, due to the harshness of the
pro\isions fiom wliich the colonies had suffered. Most felonies ^\•ere
pun^^hable bv death. Larceny of more than one j>ound \\as a felony, as
was cutting ilown y"t'"g nees. judges and juries made every attempt
to save lives in ihc colonies as well as in the motlier country. Our crimi
nal la\\s, and ihosc of most of tlie states, have deselojxxl into a patcli-
work of inconsistencies, contradictions, and confusion by reason of the
desire to break away from the common law and create as rapidly as pos
sible a lcg;al >\stem nuire nearly adapted to locnl conditions.

The science or art of ciiminal law has its origin in antiquity. A true
answer to the question of basic concept of aimlnal Ia\\* and jjrocedurc
anil the punislimcnt of criminals has nc\er been fotmd. The Greeks had
a greatly dc\clr)pctl sense of the law and most of their laws were of the
criminal rcgulaiory type, that Is, involving punishment for the vi(5lation

•Auoincv, CiiiliJxrl Gi-otgin: Author. Ccoigia Crimin.il Law 1935,3rd priming 1900:
C'-hairman, Ciiinin.Tl Study Conimitiix.
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of cdicis. In ri.iio's (la\s tlic Circck-; clistin"iiislKd laws from clccrccs. Tv-
• O •'

r.min was cU fincil ns ilic form of rule in \\hicl) the sovereignty of law clis-
r»j)jX'.Trccl, niicl n jX'tsonnl rule u>ur(>ccl Its place.

The jirevetuion of crinic nnd ihe proieciioii of soricty arc tlic ends
acccptai ihroughoiit history for criminal law and for punislimcnt. For
cemurioj there lias been an unicsohcd delmic as to Avhciher the purpose
of punishment is or should be vengeance, retribution, rehabilitation of
the criminal, protection of societv, or the soothing of the luirt feelings of
the injured party.

The common law of medieval Eti«?lnnd had a somewhat different con-
O

cept of crime and punishment. Treason was lo':)Scly defined to inclvide
all actions endangeting the life or majc-sh of the so\ei"cign. The first and
foremost object of the criniinnl lau- and prosecution was to serve tlic
kiTig. Treason chargcs could be prosecutcd before the .Star Clhanilier
Avhich <vns the I'rlvy C!ouncil in its judicial capacity. There the defend.int
w.is (letncd a tiial by juiy. counsel, and ihc light of halxMs coipns. .\iiy-
one cliarged with treason was sultjecied lo exliausiing intenogation, even
torture, and was almost without exception condemned to death.

The crimiiial law of Fngland relied on deterrents rather than sur
veillance or detection. .Since tlie forces of law ^\•crc few and scattered,

harshness was de{>endcd ujxm for protection against crime. Fnforcement
being \\eak. of necessity the [>unisfiment \vas se\ere. Death was the penalty
for any of two hundred offenses, including blackmail, cutting down young
trees, ami siealin" more than a shillin*'. It is recnrded that in an averai!?

' o o o

year eight hunderd persons were hanged in F.ngland for crimc. As a re
sult, judges and juries tried to hide behind teclmicaliiics to save lives,
but c\cn at that, the atteiujjt was at best ^ery meager.

In Georgia the debate continues. 'Fhe object of the criminal laws is
stated to be "to dcier the defendant from a rej)Ciiiion of his act, to reform
the defendant, to deter other persons from committing similar breaches
of the la\\-, to promote the public safety, and to cornpcl all j.iersons to
obey the law."

In 1811 the General Assembly of Georgia passed "An Act to Amelio
rate ihc Criminal Gode and Conf'.irm the same to the Penitentiary Sys
tem."' 'I hus, the first aim of the criminal law and the study of criminal
law was to "ameliorate" the same, probal.ilv to conform to the ne^v
ideas of the New W'orld. In 1SI7 a jienal code was published by Carey
and Sons, Philadelphia. In 1821 Lucius Q. C. Lamar published a com-
}.iiIaiion of the laws of the State of Cieorgia as passed bv the legislature
from ISIO to 1819 inclusive. Theieaftet, in 1822. Oliver H. Piincc |>ub-
lished a digest of the laws of Georgia and "Penal I.aws" appeared on

1. Ca. I ..TK? 1811. p. .MO.

l;Wl-
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pages 3II-8 I8. Thes,7 wcic followed by Ptincc's Digest of lS3-i, IIowcll
Cobb's Compilations with fonns of bills of indictmem necessary in
prosecuiinns umlcr it. and the rules of practice. In 1863 a code was
pubiishcl by R. H. Chuk. T. R. R. Cobb and D. Irwin, followed by
'•Annoiatal Penal Laws" by John [.. Hopkins in IR75.

On May 15. IRfJO Rirhaid il. Clark read a paper before the Georgia
Bar Association at its annual meeting in Augusta, Georgia, and recited
m detail the arduous work of writing a code which was publi.shed in
lSfi2, was known as the Code of IPf)!?, and was in fact adopted in 1S60.
Ihnmas R. R. Cx)bb, David Irwin and the sfK-aker sciTcd as code com-

mi«ioners.

Mr. Clark pninKd out that in the early days of the state nearly all
nnnes wore tho^e of the common law and virtually nil felonies were
punishal>lc by death. As soon as ihe slate had a penitentiary, a penal
(odc was onaried, principally to fill [he penitentiaries instead of the
cemeteries. Kach succeeding code, i.e., those of 1817, IS33 and I8G.S was
but a revision of ihe former and the substance of the earlier work. Thus,
the Penal Code of Georgia began with an effort to "ameliorate" harsh
penal laws of Fngland, creatc procedures which were more suitable to
Ihe Now Wni kl and oa^e the brutality of the pimishment inherited from
the mother fountry. Ihis effort has continued through a process of
evolution to the pre'̂ eni time.

'rheic is some doubt as to who is (he aiiihor of our judiciary Act of
1/00, which then distinguished Georgia from her sister states mainly by
abolishing special pleadings, but there is no doubt that George A. Gor
don was the originator of the Code of Georgia and that his efforts and
influence sctur(d ihe law rerpiiring it. As late as IS77 there were b\it
five (Odes in ihe United States: \'irginin, Alabama. Tennessee. California
nn<l Louisiana.

There is still another version of the historv of criminal law in Georgia
Our adopting statute of Fcbiuary 25. 17SJ. whereby tlie law of England,
as it applied to Georgia on May 11. I77f), with ccrtain qualificatioifi, wa^
dcrlared lo be of force in this state, is the basis of our jurisprudence in
Genrgia. A\'hilr this statute adopted the Knglidi common law and the old
rrighsh sintutes, il did so "only wheie applicable to our people in this
new country, and the ciirumstances surrounding them here."2

Ahhough ihe Code of ]Sr)3 is often referred to as the first official
rode, it is criiiedly so ilc<-cribed only in the sense that it was the first
general code. In the year ISIl the legislature adopted a criminal code,
but it was not to becnnie effective tintil pioclaimed by the governor after
2. TuitKi V. "I'liotiipsnn. .')? Ga. 271 (l.S/?) ,

ii
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coiTijjIction ot "a suifable penitentiary cdificc."^ No such proclaniaiion
ua.s ever nude, and the act adopting it was repealed in 1818.

Next canic the Penal C'-ode of IJ'IG, as adcptctl by ilic General As
sembly in Dccembcr of iliat year, lliis codc also ^vas to be proclaimed
by the Go\ernor; and it was proclaimed, although it remained in force
f(jr only about two years, the act in reference to it having been rejiealeil
at [he same lime as the act of 1811. fn the meantime, the legislature
passc-d the a(t of Dccembcr 20. ISl", "to amend tlic Penal Code of this
State,"' which act Ix-came of force on its apptoval by the Govemor on
thai date. This act, wiiile calictl an amendment, virtually constituted a
new penal code, since il includctl most of the iTiatler which had been
embodied in the Code of 1816. It did not altogether supersede the for
mer codc. but became the onlv c<xle extant ujvin the approval of the
act of 18)8. repealing the acts f)f 1811 rtnd 18H).

The Code of 1817, ^\'ith amendments ado/>ted frotn time to time, re
mained in fnrcc until the j>aNV»j;c of the act of December 23, 1833, en
titled "An An to Reform, Amend, and Con<;olidatc the Penal Taws of
the Stair,"'" and pro\iding that the existing code shnukl continue in ef
fect until June 1. I8:Vi. Thus, tlie General Assembly adopted what was
known as the Penal Cxide of 1Sj3. and ^vhat has also been erronc<')Usly
refencd to as the first cotie.

In 1830 (he Honorable Ilowell Cobb of Houston Coimty, compiled a
codc which is known as "Cobb's Penal Codc," but that codc was never

adopted by the General As^emblv. Next came the Codc of 1863, which
cmbfKlicd both criminal and ci\il law, and was adopted by tlie General
Assemblv as the first general code of this state.

Secmin.tilv the Codes of ISlf) and 1817 weic consiilcred as repealing
tlie rrimin.il common la\\'. adopted by the act of 1781, only so far as in
conflict with il: Inil the Code of 183.^. being moic comprehensive, has
been rctiardcd as an exclusive declaration of what acts would constitute
criminal offenses in Georgia at that lime, antl so it has been said, that,
since the adoption of that r<xle "il has been the uniform understanding
that we had no crimes in this State save such as ^^•crc defined and pun
ished in the Code." TIuis. it should be remembered that, while the
comnion-lau- terms mav be f')inKl in our statute law, wc have in this

state, atul ba\e had at least siiirc die act of 18;^:'. only statutory offense;
also, that while these terms are defined in the code substantially as they
were understorKl at comn^on law. the definitions were expressly enacted
into law bv our own legislature, and tlierefore arc to be treated as statu
tory definitions.

5. Suf>rn ». I.
1. Ca. Laws 1817, p. fil I.
5. Ca. I.nwi 1S33. p. I IS.
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to ih.s dale tlicc are conflicting authorities on timt subiccl Code

c.m OS I,a^c been adopted ,n Geotgia, while the courts hold that there

lie jaus are recognised as cruninal offenses
I-Ct .c„Kn,ber that the first Georgia criminal la.s ,ve,e designed

to a.ncl.orale the crnninal code and contonn the same to the Penften-
In.y Sjstem. • At ihis writing our penitentiary system is so bitterly
rnl.c^nl, and d.slrcssntg siiortco.nings of our prisons are so dramatically
before our eyes, that it is shocking to find that again, as in the past otl^
a.m.n.. code and the ixnitentiary system are going hand in hand'jnst
•IS ha\e gone smcc 1811. ^

J. l-dgar Hoover, Director of the Frferal Bureau of InvestiEnlion
^vnrns us that the secn.ingly controlled wave of nin.es, gro,ving^„ in'.
cns.l; could endanger our national existence. Finanaal institutions are
jcng held „p ,n open d.iylighi in the presence of the public. In 19C1
Kie «.:,e nco holdu,,s of fmaticial institutions in Atlanta; in I9G2

he,e were eleven and nr I9G3 there were thirteen. Georgia stands at the>op of ,he .ecord of crinte,. \Ve oxectue more cri.ninals than a.L stlte
ni t.,e tin,on, but stdl as scientific metlTOls improve, our rate of crime
g0^S. At this wrnmg the Securities and F.xchange Commission is con-
•l"<tn,,g an nrvosttgai.on to nsce.tain the extent to which criminal ele-
nil lUs mfluence our business.

The :v„rld has expericncoil astonishing advances in practically every
ne o ende;,xor din.ng the t,ven,ieth ccntmy. The onlv field in which

llK-,e h.as been no bteak-tlnough is the field of hn.nan relations. -SVe have
It Itarned ;et how to live wnh each other. We have no substitute for
.o ence, war, prejudice, divorce, and perenni.rl tmentploymct. \\'e still

loll )n seir.diness, cruel brut.alily .and aime.
Our cri.ninal laws .ire .mtir|nated. Thev are the stone pillare of Ham-

murab, w„h the code of laws chiseletl into the granite for pe.rnanence

i rl ' for Stcahn,. the nrost expensive babv
bursl m ' I 'thatcould be used forbu gl., V.sgrca er than us.ng the tools and committing burglarv. \V.i,ing
ncheck when the,e ,s not sufficient ntoney in .!,e bank is apenitential
offense but ,f vnu buy the baby blue 0,dillac and give acheck in na7
nient, then stop payment on the check, the stale has a difficult if not
inipossilile, ca.se to proscfute.

a i^ofit u, a husuiess transaction, and another section prohibiLs under-
G. Supfa n. I. "
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hicliiiug .T competitor. It is proviilcd by siaivile* tli.U n jutlyc of the sii-
jx-rior com t shall, at cach term of the court in every year, give specially
to the gi.ini! jmv the law as tn ciTtain offciucs, among thcni forestalling,
rct^ratinc;. and eni^roN-iin;^. N'olx-clv knows what forestalling, engrossing
or rcgrating might Ix* in prcscnt-clav law, but the grand juries must in-
\cs(i<»atc them. In A.D. 152, commies before the Norman Invasion, Pope
l.eo 1 foihiide conimcrcial trans.ictions. monetary profits, taking or re-
reiving imcicst on monc\ borrowed, whetlier iisnrious or not, because
he ^vantcd all \\eaUh. the nobles' as ^^•clI as the chuichs', to be in land
and previous stones. gc>ld ornainenis and fine clotJ»ing. He designated the
offcnvcs engrossing, forestalling, and regrating as punishable by exconi-
niunication. T'his jJiohibition was inherited in llie common law and fif
teen rentuiies later it is still on our siatute books. The judges must
cliarge grand juries accordinglv. 'f'he penalty in Ceorgia is as for a
misilcnieanor and wc no kniger excomnninicate the offcntler.

Our criminal laws aie governed bv technitalities. foinialitics. and pre
cedents, Ti is so staled in the law itself. Code section 26-001 provides as
follriws: "If ihe inflictnicnt is foimd within the time limited, nnd for any
informalitv shall be (piashed or a nolle prosenui enteretl a new indirt-
nient niav he found and piosecuted within sis months fron^ the time
the first is Cjuashed or tho nolle proscqui entered." Future generations
will jusrlv wonder how in the age of reason and incredible progress,
coujilcd with incredible ciime ^vavcs, indictments can be quashed and
nol jirossed due to an infoimality, with the resultant probability that a
criminal mnv be discharged due to the informalitifrs. No 'wondor we have
^reat crime waves and they are gi'tting worse by the vear. In 19G5 the
Supreme Cnuit of Georgia held in Wood v. Slale^ that bribery is not a
punishalile crime, pros ided a numicij)al official is being bribed and not
a stall.- rifficial. "I'nder existing laws the Supreme Oourt could hold no
other \\av: the tiagedv is that existing laws should compel a rcluctant
com t to hold tliat at this time for all practical j^urposes it is tiot a crime
to bribe a nnmicipal official.

Precedent dominates law because precedent is custom and the jealous
older brother of law." Tor centuries precedent dominated sciencc and was
the jealous older brother of science which moved slowly at the risk of the
lives of those, wlio. like Galileo, darctl to disagree until, suddenlv. in a
wave of a tcirific cxplfxiion sricnce tli'cw off [jreccilent rnid turned il^
back to its older brother.

On the other hand, law is a part of Iiuman nature. Acriminal trial i>
7. G\. Cnnr §.'9-601 (l???*!.
8. 219 Cn- 'hV.i S.K,?cl __ HW?) .
9. DiR.\Nr, Tmi Lul or C.RifXt ;>l (1929).
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Aswiation: one member ot the Solicimrs General Association; one

member of the City Court Judges A«orialion; one member of the City
C/"jiMt Solicitors AN^ociation: one membci" of (Ik staff of the Attorney
General anil one member of the Standing C>>mniitlee on Criminal l.a^\'
and Procedure of the Georgia Dar Association.

The resnluiii>n piovidcs that tlie comnnttee shall conduct a thorough
study of the criminal laws of the state and all laws relating directly or in-
dircf.tlv thereto. It shall study the problems ^^•bich have arisen due to
ambiguities and inconsistencies in the present law and shall formulaic
a revision of the laws relative to criminal law and procedure. The com
mittee is auihorized to hold public hearings and is to remain in effect
imtil, in its npinon, its \vc)ik is completed. Tn order to perform its duties
more effectively the committee is authorized to employ clerical help and
an editoiial and research staff.

The following sixteen members were appointctl: five members of the
Senate; Senator \\*i]Hs Conger of Rainbridge. Senator Charles F.. Den's of
Kflison (since deceased), Senator Howard Overby of Gainesville, Senator
Karl Staples of CarrolUon. Senator >fullins ^\'hi^nant of Hamilton; five
members of the House of Repre<crilati\e: Mr. Pierre Howartl of De-
Kalb C-ounlv, >fr. Ralph NfcCilelland of Fulton C>3iuuy, ^fr. Richard B.
Thorntoii of Macon, Mr, Frank Twitty of Camilla, Nfr. Warner AVells
of Fort '̂:l]lcy. The six menilwrs a];>pointed by the Governor are: Judge
Richaul 15. Rtissell "IH of Winder, of the Superior Court Judges .-Vw-
ciati'in: Jiid^e .\ndrcw NfcKenna of Nfacon, of the City Court Judges
Association; ^fr. Alfred A. Quillain, of ^\'i^d«M•, of the Solicitors Getieral
Association: Mr. ^farctls !>. Calhoim of Thomasville, of the C'.ity Couit
Solicitors As<;ociation; Mi'. Henry G. Neal, of Thomson and .Atlanta, of
the Attotnev Cleneial's Staff; and Mr. T. 'I\ Molnar of Cuthbert of the
Georgia Uar Association.

In |une, H)**? the Lieutenant Governor appointed Senator Ren F.
Johnson of Decatur, Dean of Emory Unt\ersity Law School, to fill the
^acancy created by the death of Senator Charles F.. Dews.

'Fhe conimittee has two woiking subcommittees. 'Fhe Drafting Sub-
couunittce drafts the proposed statutes. These drafts have been carefullv
prepared bv the research staff. When it is believed that the drafts arc in
suth form and substance that they can be placcd before the full commit
tee with the recommrnidation of the Drafting Subcommittee that thc\
be adoptc<l, the drafts arc submitted at a meeting when all members of
the Full Conunittce p:u"liri[inte in tlie decisions. The drafts may be
adopted or amendal. Often they are returned to the Drafting Subcom
mittee for further studv.
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'I he Research Staff is an integral part of the Drafting Subcommittee,
The members of the Research Staff are invited to \ole at the meetings
of the l^iafling Subcomnn'tice. The Rcsearcli Staff is comiX)sed of out-
siantling legal scholars who arc the lifeline of the comnn'tiee's work. With
out their Avholcheariod c<X)pcraiion and zealous interest in the work, the
Cx:»nnniiice would be hard put to fulfill its functions. 'Hie Rcsearcli
Staff is ((nnjX)sed at present of Dean James C. Quailcs and Professor
Jamrs C. Rchbcrg of ilie ^\'alicr F. George School of Law, Nferccr Uni-
\crsiiy, rnul Piofc^^ors Royal Shannonhouse and ^^arion 'W. l'>enfield, Jr.
of the l'ni\crsiiy of Georgia T.aw School. 'Hiey arc assisted by such
staffs as they may select. Dean Quarles and Professor Rehberg have
been leaders of the Research Group from the beginning. Piofessor Shan-
nonhouse aiid Professor Benfield have recently joined the staff. Jn be
tween. Dr. .\lbert P>. Saye of the University of Georgia was active on
the Drafting Sul.Kommittcc. ^^r. Noiman Crandell, ^^•ho started with
the Drafting Subcommitiee at its beginning, recently ivitlidrew due to
odit?r assignments on the Institute of Law and Go\'ernmont of the Uni-
\orsity <-if Geciigia.

Fiv a coinciilence, at tlie lime ^\hen the committee completed its or-
gani/ntinji. Illinois liad completed the Code of Substantive Criminal Law*.
It took Illinois six years to do the \\ork. Jn September, 1961 Professor
Chailes H. r>owman of tlie f-'niversity of Illinois School of Law, chair
man of the Illinois Diafting Subcommittee, visited in Athens, Georgia,
addjcssing the joint meeting of the Criminal Law Study Committee and
the Sr)licitor5 General .-Sssociation.

It is Inierc^sing to record that in 1827 a Judge Lockwood, in submit
ting to the Illinois General Assembly a draft of the laws of Illinois,
dcscrilxxl the small chapter on criminal jinis[)riidencc as having been
atlopicd )>rimarily from a volume of the Laws of New York of 1802
which he brought with him to Illinois, and the \olume of the Laws of
Geotgia ^vhich he located in the office of the Secrctai7 of State. From this
Ix'ginning grew the jurisprudence of the frontier states, notably Illinois
and \\'isfruisin, %\hirh in those days ^^•ere "The ^ '̂cs^." The difficulties
ciKouiui'icd liv llliiiois and Wisconsin in their criminal laws since

1827 were similar to the difficulties Georgia is still experiencing.^^
Writing a code is not di-^similar to bein? in the ceiuer of a lion-taming

art. r.\':ry law affects eveiy other law, and a gocx.l code is so intenvoven
that no j>rut is entiiely independent of anv other part.

All statutes are piesumetl to be cnarte-d by (lie legislature with full
knowlrdge of the existing condition of tlie law and with refciente to it;
that they arc to be construed in connection and in harniotiy with tlie

12. See p. 17 of the original draft.
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CMsting law: nnd that their nienning and cffcct \vill be determined in
cotiiiccLion, not only with the common law and the constitution, but also
wnh rtfeicnce to otiia- statutes and the decisions of the courts. Statutes
itl.iting 10 i!ie same- su)>jcct matter (in pari makria) should be considered
and consiuicd together.

h.it ;ne liie principal sources ii(x-»n which the work oE the conimiltec
IS based? In^t, we have the present Georgia law witli a great wealth of
coiut decisions interpreting almost every phase of the code. As Georgia
was one of the thirteen oriyin.il siatcs, there are mnre decisions to fall
back on than in many of tlie voun^cr jurisdictions. It is a fundamental
rule of the Connninee (hat as maiiv crxle sections as possible shotdd be
rdaitta! wiih the imeijirefaiinns of i!ie couiti carefully obsened. '['he
(orni and aiianr-cnient inight be different to meet mrxlern conditions, but
the ^ub^lalke shr.uld 1)^. retaii-:ai vshtrevcr po-il.le. The sernnd source i-;
ilic Mofiri IVnal Code /jrcpared by a great number of prominent law
yers. judges and law teachers under tlie giiidanrc of the American I.aw
Instuuie. Special atteniion is inviied lo an aitielc of Professor J.ouis B.
Sehwart/ in the American liar Association Journal.'-'' It presents some
of the issue, and the meihcKis bv which the Sfcdcl Penal Code sus^gests
thai they be solvoi. Tt is not intended that Georgia follow vcrv closelv
the >rodeI Penal Code, but the commitlee considers tlie solutions sncr.
gisted along with other sourLe>. The third source is the new IllinoTs
Code. Illinois IS paying back with cmnpnund interest tlie initial contri
bution Geoigia made to the first Illinois C>xlc. I-omth is the weirrht
of the aniliniiiy i„ other s-ai.s and juiisiliuion^. The fifth smme
IS the const.uctivc ability of tlio Pvesenrch Croup and of the members of
tfie Cfunnn'nee.

At the omset. the Conimittee adopted the following basic principles
and objects: » '

1. Ihe Coinnn'ttee shall conduct athorough studv of the present crimi
nal law. taking into consideration the following:

(a) Flimination of aml>iguitics and inconsistencies in the present law.
fb) Prcsenation of historical background.
(c) F.limination of olisolcie and anticiuated principles.
(d) Stare decisis.

2. Ihe C:ominiitee shall prepaie the revised Criminal Code of Georgia
based on the following considerations: ^

(a) F-ijrtblisiicd precedents.
(b) I railltinns and customs.
(c) Social structure.

1.1. -19 A.u.A j. .f 17 (Mny. -
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(d) Moilcin adsances in related fields.
(e) 01)jecis hich ihe law is intended to serve.
(f) Ksdusi'in of rr^idatory laws.

Bics ity and -simplicity of eN]3rossion.
(h) The future in mind.

The CikIc >hall be written in t\\o divisions;

(a) Substantive J>aw.
(b) Procedural I.aw.

The Substantive Law shall be wriuen first and siiall be done without

limitation bv ancicnt thci^ries on the division of tlic tuo. Tlie Substantive
T.aw shall be presented lo the General .\sscmbly as a com|)IeJe Code and
no part sh;iil be lelrasetl for pulilication until the Code is complete.
Speci.di/od (liminal statutes lelating lo ttaffic, agricultine, numicijjali-
tios, election^, levcnue and other like statutes shall not be dealt with by
the rMinmittee as such.

1. .\nv paitiiipatioti bv nieutbers of the Committee on matters re
lating to Criminal Law shall be done in an {ndi\idual cajjacity. No
statement shall be issued by the Committee except upon a majority vote
of the entire committee.

5. The consiitutional rights of all persons shall be carefully gtiarded
and picservixl, the Conuiiitlec being mindftd at all times that the pri-
maiv purpose of our law is to protect the imiocent and assure a fair
trial lo anv accused. The Commiitee shall also keep in mind that the
conqitutional guarantees under our law amount lo nothing unless they
are constanilv enforced in a reasonable and honest manner; neither must
we permit ihe^e guarantees to be misuseti by criminal elements to our
peril.

1). The new Critninal Coile fhall be ()rcpaiod and presented by the
C.oumn'ttce as a whole and shall not be submitted piece-mcal, nor re
leased for jHiblication in parts.

7. The Cotnmtttee shall study and compare punishments provided for
the various crimcs and shall nt all times endeavor to make the punish
ment fit the degree of the aime.

8. In conclusion, the Committee shall follow the advances made by
science, medicine, technology, social imjnoverncnts and the arts and
will endeavor lo creaie a Criminal Dxle which will retain the old tra

ditions so far as ihey :uc applicable: prescn-e the store of wisdom and
preccdf.nt in our court decision so far as they are in hanriony with
jircscnt day standards.
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Even acasual study of onr criminal code convinces us iliat Llie princi
pal reason for the aml)ij,niiics and inconsistencies is an unregulated mul-
tiiuc.e of bills inirrKluced in our General Assembly without rej^ard to the
body of laws on our .statute I)ook.s accunu.lated durinj,- more than a cen-
ttiry aiitl a half. Tliere is no conirol over the new bills and temporary
expediency ovcrrom« reason at limcs. When a le-isiator loses chickens
(pea-fowl) to a chiekcn ihicf, duVken Mealing becomes the most heinous

of crimes and so ix. hapj)ens that the penally for larceny of a pea-fowl
IS greater than that for larceny of an automobile.
/I'or similar reasons we have a list of 85 code sections dealing with

nonnctde. They range from ahortioti to obstructing a railroad. It is an
oflcn.se to kill .m«ither with a i,istol. a different offense to kill another
on a railroad track, still another to kill with explosive, still another when
death results from wreckiug a ttain, and still another resulting from mob
violence.

The pre.sent Georgia law „| theft, ap.irr fiom n.i,in-rv and biuglarv.
whidi must be treated separately, is divided into two categories, lar
ceny'or theft and emliczzlement and fraudulent conversions. The Ceonna
.statutes are highly technical and unduly detailed, which explains why
there are forty-two cotle sections on larceny alone. .Still, there is no dis
tinction in simple larceny lietween stealing a dollar and stealing a mil
lion dollars. Both come under the same statute, have same definition and
cari7 the .same penalty.

Wc have 92 code sections dealing with .trson. Thev range from burn
ing a fence to burning ailwellitig house, bridge, clot'hes and crops.

The Criminal Law Study Committee has reduced these multiple code
•sections to tlie minimum. The Committee u.sed plain, understandable
language to enable solicitors to draft indictments which can be under-
sfoo<l by judge and jury and will cnal.lc judges to charge juries in sim
ple language. There is an iniere.sting study before the Committee analyz-
ing punishments. If we coasitier that the maximum in a sentence is, for
all practical purposes, meaningle.s.s. the minitnuin .sentence is simply a
figure one-third of which denotes the time when a prisoner may be pa-
rolled. Since neither minimum nor maximum sentence has binding ef
fect because some administrative agency may disregard either or both,
the incongruity of our criminal l;i\vs becomes evident.

The wide variety of penalties contains no ascertainable basis or logical
design. Some penalties must have been set. not to fit the crime, but to
satisfy some^dy's personal venom, or to effectuate a compromise

Let it be stressetl at this point that there is nothing to restrict future

liMri; LAW UEt'lStOX /.V (.EOllC.tA •III

.1. tion by the General .\v.einl)iy, which can completely di.siegard whatever
(l.issllication may be established. There is no constitutional or legislative
rule that can prevent a iaw making the punishment f..r stealing a "pea-
fowl" greater than that of stealing a helicopter, or a rotkci to the moon.

Criminal law. like all laws, is diviiled into two basic parts, substantive
l;iw. prescribing the crime and setting the punishment, and adjective,
or proietluial law presn ibing the proiedure lioni the uiomeiu when tin-
(omplaiut is filed to the moment when the sentence is executed. Iheie
is a twilight /one between substantive and proteiluial law whith tan not
be tlisieganled. 1-or example, at least two witnesses or one witness ami
direct (onolA)raiion are retjuired u> convict ui perjuty. A snmlar iaw
.^..veriis treason and there are still other provisions as lo the tistimony
"of ..a.omplices, or ,on.pirators. The law of venue is half-substantivc
and half-proceilural. .Superimposed on the body of substantive law ol
^pecilit offenses is a(hapter of general provisi.)ns applicable to all crimes.
su<h as definition of trime. rights of the state, rights of the accused,
criminal responsibility, justification. defen.ses. criminal intent, malice.

Soecific offen-ses may be dassified in various manners, as an example:
iiK hoate offenses; oUenses against the person; bodily injury and related
offenses; kidnapping and relatetl offenses: offenses involving damage to
property: offenses involving trespass; offenses involving misappropriation
of oroperiy; se.\ual offenses; abuse of governmental office; ollenses against
the Government; perjury and false swearing; olfen.ses alfectmg public,
peace, order ami safety; liialicious mischief; oUeiiscs involving <langerous
iuMrumentalities ami practices; criminal libel; am! contempt «.f court.

The idea! law woul.l provide penalties to fit the crtme. uniformly,
iiistlv, intelligently. 'I'be punishment for the .same crime umler the same
circu'mst;nices should l)e as neatly identical as can l)e deviseil. Human
weaknesses amr.ng judges. prose<utors and jurors. r)reju<lices. l«as. ]«e-
((.lueived ideas and oiher exira-judidal influences slu.uld Ik- diininatei!
.'IS far as possible.

Uut how? .

The proposed Model Penal C.Kle as prepared by the American Law
Institute clas-sifies felonies, for the purpose of sentendng into three
de-rees as follows: (a) felonies of the first degree: (b) felonies oC the
.sewiul degree: (c) felonies of the third degree. It provides that a crime
tledareil to !>e a fel<mv. without da.ssification of degree, is of the third
degree. It further provides tliat. notwithstanding any other provisi.m of
Inw I felony defined !)v anv statute odter than the Ok\c shall nmstituie
for'tiie purp«.se of sentence a felony of the third degree; aiul no person

)
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viMons ,M.,,a,a„„n ,.l ,r,ai Iron, |„mi.slnn, n.. Tl,,. j„rv w..„l I ,1 .„.n„inc
or ,nno,™a. of ,1,, a.„„„l. an,I ,l,c jl!Zw

Ilie |H-n.illy, im lew ,!,a„ amin.l^r of yrai-s n„i- „un. ,!,an aniuhcr
nn,„lKT Ihe ,».„al,y i,„,r „.„„l.l l,c. an .. ' l"" ."
aiinnia allcr iht- uholc nnninnnn scn.cn.v has «w.l. Ii w.mU Ix-
-K." .he ...ic- juri«liaion „f ,!,e a.hnini>,ap.ry „ .l;;t,',:,
tcnn of ,|,e M-nteiur. not less ih;,„ ,1,0 „,i„i„„„„ p,ovidcd

N" :.iic.npi h..s hern UKide m, I'lr lo ,b.vsify n.isdnnc.-.nor.s. .Itho.iMi
Mm.c do cnisMfy then. ;,nd there ;.rc .nisdnnoanors whirh shoni.l he

a, ...h sn.:.„ fi,,.. .nd „o mo.o. or ,i,„. rnnan.u...n1Z!:^^
.>S ,1 iiuittr oi n.nht. ih>i :ix ,n;iitfr of f;ra(c.

(')mc tif «hi-Kr»-al wcakncsM-s of om- <nininal law of io<I;,v is die inter-
nimRhnK "I Idony an.l nnMl,-a„„,„,..r prisom-ix I, is al,s,.l,l ,...„ish
one wh„. u-lule ».,lH.-r. ha., sli„l„ly i.,c.c-.,k-.l ,hc s|,cal limit ,|,e
ronfn« a m.nu, ,|,aliiy. an.l ,a,m,l ,lamas.- ran-,,, n„h „„

i ^hu in L' "'""I""':."-, n,an-•.laiif,!...! mIhc |a„l..l an wiih..ui .hi.- ra„li.,n an.l rir-
.••uMs|«.-(iion. I l,.y aa- l„,ch niisileincanors.

1hi- MihIi-I I'luiil (.imIc .la-^sifii-s iiiisil.'mi-annrs as tnisili-mi-aniiis mil
.my mi„li-,„i.an,.r.,. Thi- maxinimn penally upon conviclion for a mis-
cmcmor, or a pli-a ,.l su.liy, is im|>risonminl for a .ii-finiii- i.-rni not

exceeding oni- year, or thirty days in ihe lasi- of a ,»,iv miMli-mcanor

)

IIH-I!

Where criineN and penalties are chii-silied. ihe tnedii)d of «lassifiialion
heu.nies a ie.!;islaiive puliiy. While diere is no asMnan.e dial lutnie
ie-isiatnres wil! adhere to :iu- <lassifi»ati.,n (uue it ii eMahli>hol. u
likeW iliai t«.niinitiLCN and h-islalivc tounsel would keep a wauhlid eye
in order iliat die present Mate of confusion shall never ai;:ini oerur.

CaI'ITAI. PrMMlMKNT

The ijuesiion <»1 tapiiai ]»iniishim.nt iias a ;^reai eiiiolion.il appe.ii m
tlie American piiliht. As i>oiential jur«M.s. (icor^ians worry ahoul die
possihiliiy of heinj; selecieil on capital cases. Tlie C'.nnunal Law Study
C:oinniiilee receiveil its !idl share of die emotional appeal.

In Georgia cat>ii.ii offenses are deaii witli in 111> unle seitions. Kvery
practicini; lawyer knows that i:ver>' year the proportion of prospective
jur(»is wiio disqualily tlu.-mselves on die {;round that they au- «.msuenii
ouslv opposed to <apila! pnnishmeni j;rows ami even multiplies. The
time is drawing' near when ii will he imjxjssible in sonic jurisdictions
to obtain tjualified juries in capital cases.

(ieorj^ia executes more criminals year after year than any other state-
in the union hut still the wave of crime throws and ^ets w<iise. (.eornia
has executed 111.,re peisons over the past .HS years than anv odier state
in Amcrica. Since iy2() ii has electrocuted 'SOl jjersons (to the «lay wlu-n
this is written, and prohahly more than that when the reader leteives the
infortnation) and 45 of those electrocuteil were teen-aj-ers.

Michii;an. Minncs«ua. Wisconsin. Maine. Alaska and Hawaii have
ah.)li.shc<l capital i>unish.ncnt. So have most European
York, with its conglomeralit)n of races and the birthplace o • uu(.i,
Inc.." Orejion. and North Dakota have abolished the tleath penalty ex
cept' in verv restricted cases, such as a murder of a fttiard <.r «
officer. At this writing. 19 state legislatures are considering the aljohsli-
inu- of the death penalty.

Tiiere are at least dnee theories advanced in the held ol capital pmi-
ishinent. , ,1 • 1

The first theory demands the complete abolishment of (apital punisli-
nieiil on conscientious };rounds. on reli:^ious .!;r..unds. atul on 111..i.d
jrrounils. 'I'lDse favoring this view insist that .inly C.kI .an ^1V(• hie ami
therefore man has no ri-ht to take away life no matter h..w heinotis th.:
crime f.ir which the penalty is exacted. Apiin. as so clo<|uendy stat«l
by Justice MacNafthten in his charge to the jury in Rex v. Bourne 1 ne
I aw of the land alwavs held human life to be sacred." It is further in
sisted that a criminal proccxlure entirely free from error has n.it been de
vised as yet and. il a mistake is maile and the accused is exectited. the
mistake cannot be coirected.

cji/yns.ii. LAW /{/-.r/.v/o.v /.v ctionci.t
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It is insiMcU that the death penahy ],as not set veil as a deten eni to
cnnie; tJjc death penally is inconsistent with Christian principles: the
state ha.N no ri^it to (<innnii. minder in the name ol i!ie state: the death
jx-nahy is an irrevoiahlc act and nn'stakes cannoi be torretied; only ilse
ijofjr and unedncatetl are exeniied today; the sen.sationalistu of a iriai
lor a h!e adversely affecis ihe dispensation of justicc.

As we have noted, criminal prosei uiion serves several purj>oses ami at
tunes lhc-.se ,,nriK)ses have been stated in liifferent words in different
civiii/;,i,onx The Creeks had mvc. suiy^eMril piiiu iplcs of crinunal law,
VI/: le|;aijiy. condnrt. men.s rea. concurrence, harm, causation, and pun-
jshment. I-.xecuimg a criminal fits into none of these piinciples. In our
a;?e it is s.ud ihat the prevention of crime and the protection of so< ieiy
arc the ends most ..cceptabie f<»r criininai law and punishment. 'J'here
has been adebate reaching into anii<iuity as to whether the purpose of
puni.shment is vengeance, which is punislunent inflictetl for an injurv
or offense, retribution, rehabilitation of the crinunal. protection of so^
ciety or the .sooiliini; of the hurt feelinjni of the injured party.

It IS ar;<ued that ca;):tai piuiishinent docs not prosect society or prevent
crmie. It) kill a man for vengeance is unworthy of a civili/cd society.
Retribution is in vain. Acriminal (annot l)e reformed or rehabilitated
:.ftcr he is cxecutcd. and to soothe the hiirr leelings of the injured ijartv
by throwing a swudi on au eltriric (hair takes tis back to the hoiTors of
the Miildle Ages.

H.it. it is aigu<-d. <, i„u. u-ave ^voiilil be even greater <-xcepi for the
horror ol capital punishniem kept (on.stanily before j>ubli<; view. There is
an element ol our populmi,)!, wiiii hwill not be deterred from evil doing
except by <<»nstani reiniiuln uf the horrors of .in rxe<uiion <hainl)er.

And so the dcbau- cdiuiijuo. There seems u) be ade.sire to aUilish capi
tal punislunent but it is <.,uplcd wi.h a Icar of con.se.,nences in an in-
creaseil wave nl (rinuv

'I'he lllin..i.s Coik' of IW| jm.vi.l.s ;.s folKm-s: "If ihr accused is found
gnthy by ajury, asemeiuv ol dr;,i!, shall not be imposed unless the jiirys
verdict inchules a recomniendaiioii ihat such sentence be imposed." This
was offered in Illinois ;is a compifimise between the two extreme views of
retaining the capital punishment on one hand, or abolishing it altogether
on the other. It reverses the present Georgia procetlure when an :,crused
who IS lotmd guilty ol ;i capital offense is sentenced to death iinless the
jury in its verdict recomnuiuls iiieiry. In the new Illinoi.s Cmle an af
firmative recommethiiion of each jur(»r that the tleath penalty be imposed
must be obtaineci belore a death senience m;iy be imjjosed.

)

CJilMtS-AL LAW REVlStOS tS i.LUUClA •ll.j

IM.ea ok Insanitv

The ple;i of insanity and the theory of insanity in criminal law arc
among t!ie most controversial issues in criminal jurispnu'.ence today. T he
great advent of jisvchology and psychiatry has substantially altered jiublic
opinion with regard to ;in uiulerstanding of the nature ol insanity. The
<Diitroversv is pronounceil. Both .sides of the argument insist that the de-
fen.se of insanity in criminal ca.ses could, and does, influence the great
wave of crime wc are now exj>er:encing. It is a common feeling that, if
all oilier defenses fail, the accu.sed can always vesort to a plea of in.s.iniiy.
.•\ildeil to the prolilein may be a complication when the accuseil was
annmit'.fd in a civil or cjuasi-criminal lunacy trial prior to the timewhen
the «rime was committeil. anil has not been legally restored to sanity.

What is insanity?
.•\ (leorgia court lias stated that the law of no civili/eil country holils

idiots or lunatics resjMjnsible for their acts, either civil or i riminal.'-*
Nothing undermines general respect for law more than a feeling that

the law is arbitrary in assigning guilt. Penal law must not condenm as
crimin;ds ix-Ofile who are not really i)lamcworthy. Laws which purport
to penalize conduct that is "blameless" in the ordinary sen.se of the term
;ire more common than is gener;illy realized. A man who is incontro-
vertibly a lunatic, unable to control his own beh:ivior. remains subject
to criminal conviction unless his mental illness is such as to prevent him
from "knowing" what he is doing and that it is ag:»inst the law."

Under the traditional M'Xaghten Rule only impairment of the de-
lenilani's "knowledge" is taken into account; there is no iiuiuiry into
the degree lo which his self-omtrol is impaired. He can be convicted
despite an :idmiiiedly severe mi-ntal illness, if he is aware of what he was
doing and that it is evil or j)ro.scribed behavior. In Georgia iheM'N'agh-
tcn doctiine is moililiiil by allowing a partial imiiiiry into self-control
by recogni/.ing "irresistii)le impulse" as a defense. 1his theory has been
criiii iml as imsiitisfactory both because of the difficulty of distinguishing
an iriesi.stibie impulse from any impulse whit h in fact was n<»t resisted,
and because overwhelming compulsion to mi.sbehavc may result from
long, insane brooiling .as well as from momentary "impulse".

In Georgia it is provided by statute that a person shall be considered of
.sound mind who is neither an idiot, hmatic, nor afflicteil with insanity
and who has arrived at the age of fourteen years, or before that age if
such pe:-son knows the distinction between good and evil.'o It is also
provided by .statute that an idiot, a lunatic or person insane, without
M. Wilxm V. .Slate. 9(i;i. App. 1171,70SJi. 1128 (I'Jll).
I.";. IDA.U.A.J. •tl7 '1H {May. .
16. Ca. Cuufc .VNN. §i:t}-30l (1953 kcv.).
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Ituitl iuUTvaJs. .shall not Ik- loiinti miihy of ;my rninc or nn'sdancanor
with whah hi: may he char^-al, pun-i.iai liic ad m> diargal as iriminal
wa.s conimitied in iIr- .o,Kliii.„i ,.| Muh Itina.v or insanilv Inu if i
Innatic has lurid inic.vaK ol nnd< i.M...uiinj;. he Nhall answer lor u-h.u he
dofN in il«)Ne intervals as if he had no tlcli( icnry."

It i.s further provided l,y .siatute that any person anmselini. a lunatic
or uluu to <,fl.-,.se shall he j)io.se(uled lor such (,lfen.se. when
(i»inniilled. as principal."*

Ii was held that general insanity is a total or partial impairment of
nitellert rendering the perso'u ^m.ihle to knt»w right from wrong.'" .An
iihot is one "who hath n.> understanding from' his nativitv; lie i.s a
natural f(M)I, or fool from i)inh.-"'

Intenmtteni nisamiy. <aus<-d hy physic.d weakness or nervous di.sonler.
IS no excuse or juslification lor <riuie, unic-ss it appears that at the time
the crime was commiued the defendant was incapable of a<ljudginf the
quality ol the act and of knowing whether it was right or wrong.-' 'I'hus.
we return lo liic "right and wrong" i<st.

The Penal Ccnie ul Cahlornia provitles that ".A person tan not be
tried, adjudged to punishment, or puni.shed for a pubh\ offense, while
he IS msane." ami thereby an abs..hiie right is <onferred iqjon a con-
^•mned person, not only a j>rivilege whi< hmay or may not be extended.
To jirotect (his right, the due })r<tiess clau.se of the constitution may be
invoked. Ihe Stau; of Georgia not only docs not confer such a right
upon a condnmi<-d person, but <-xpi<ssly declares thai he has no .such
righi.=a

Jt was estai,li.shcd at a very early date of Georgia jurisprudetue that.
If one has sufficient reason to distinguish between right or wrong, as to
the act about to be committed, he is responsible; otherwise he is tiot The
genei-il test of sanity is the ability to distinguish betwcvn right and
wrotij.. Ihe only extepiiou Iro.n i|,is ,,ilr is in ,;,s,. ,,1 o,„- who cui
<lisimguish nnht fi«.m wrong, but who acis under a j)<-<uliar delu.sion in
conse<jUcnce of whicli. ami withotit criminal intent, his will is over
mastered. and he commiLs i!)e act.--' This is the Icatling ca.se on iasanity
as a defen.se in C.eorgia. Juilge N'isbel's opinion is a classic ;ind ]n.s
been ft.llowetl from the earliest time of juri.s,,rudence in Georgia lo th'is
date.=<

17. (iA. COIIK .\N.N. (I'.'.'i.'J l<<'V.)
IN. Ga.Coi.K an.n. Rrv.).
M». r,-irr V. .Sialr. '.MiV.a. UM-I (*.;). w .s.K. r.7()

Haliley. .Stalf. !(».'. <;;i. 70.^. 7().s. .s.i.;. |,i()
2\. CiiiUT V. .Siaci*. •* (;;i. A|>|>. 'i'll, .r,8 .S.K. (I'KW)

."y»lf.slKi; V. Ualkcotii. uo.l (;a. .ii; .s.r -.£,1
2.1. RolxriTiv.S«aU-..t (.4,.tio (IK.J7). "
24. St-c al.w. Uryaiu v. .Male. I'll (,a. r.w;, 13 S.K:2i\ A20 (I'MI).
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It is no deiensL- that the a<(used, iluiugh able to distin};uish between
right anil wrong, might Ik: unable lo evaluate the quality aiu! coiise-
(pieiue of his a< t lo the s;ime degree as a normal or avei.ige individual
woulil.-"'

In Cii-omi.i. am! nuist of liie slates, no co;.;ni/.an(e is taken of what lias
been termed "impulsive" or "emotional" insanity, where a iriminal ait
is done under .some overwhelming and iriesistibie impul.se. unless it be
that such impulse is the result ol a ment.d ilisease or mental dcleit.
overriding reason and judgment and obliterating the sense of rii^lu and
wrong. Nor. inuler (ieoigia law. is any recognition taken ol s.>-called
"moral insanity." or of an "irresjxmsibility" Irom an inability to i:onin)l
the will from the habit of indulgence. Nor doi-s mere weak-mindedness
alone relieve guilt.-"

.Since an in.sane i>erson cannot have a criminal intent in a legal sen.se.
if the mania or insanity, though caused i)y the use of drugi>, be per
manent and lixed in character, .so as lo destroy the knowledge of rij^hl
ami wrong, ihe person laboring under such infirmity is not «:riminally
resp<»nsible.-'

Aiihough the evidence shows that the defendant is a sexu.il perveri
of low mentality, it can not be said as a matter of law that he is iiee of
respoiisibility.-"

In every ca.se there is a presumplitm that the aicuseil is sane, bui this
presmnption may be overcome by the pre|Kinderanee of the evidence.

VVheij- a witness testifies thai ihe amised was insane, il i^ sullitient

to establi.sh ihai he could not distingui.sh right from wrong,-" and a non
expert witness may give his opinion as to the sanity of another per.son.
l)a.sed upon his aciiuaintance and the manner, appearance, and conduct
of such person during the time that the witness has known him.-'"

Where the evidence shows in.saniiy prior to the conmiission of the
Clime, the presumplion is that the accused coniinued lo be insane, and
the burden is upon the slate to show thai the accused was .s.'ine nt ihe
lime of the crime.-" The basic rule is thai in.saniiy. when once proved lo
exist, will be presinneil lo continue. This presumplion is rebuiiable.-'-

Against the M'Naghien Rule, there is a new theory advanced by the
Mixlel Penal Gode. There has been no noteworihy change in the phi-

r.. lli»ln«-sV. .Siaif, -13 c:a. .App. 'lU. I'.H .S.K. ?.M (1031).
2l>. R«»/u-i V. .Slate. IK.'i (ia. .117. IW S.K. I?" n!l3rt). Nor tIcR-a .sk-t-pwalkiiig relit-vi;

jjiiili. l.t-wis V. .Stale. l*Mi (ia. 7.'».'>. '17 .S.K.Uil (111) (I1M.1) .
•'7. .Snuklaiul v Mate. 1.17 Ca. 11.*). Hfi. 71.' .S.K. (HMI): lumg v. Mate. .18 Ca.

•liM..'i07 (lMli8).
"H. Uo/ic-r V. .State. n. SO.
'jy. <:«i< liraii V. .Slate, '.jr.; t;a. 215.1>I .S.K.i:cl (iOI .
30. 1larris v. Mate, lii.') Ca. •!(«. 117 S.K. 4(iO (l«i'..'3).
31. .-Mlaiiw V. State. r.:3 (ia. .'ilH». .'.1 S.K. (liW.-|).
.12. Dtiki-n* V.Stale. 7 Ca. 4K4.490 (1H4U).
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lo.sojihy (if ihc law .siniv jml.nc Nishci's dcci.sion in 18-17. Many chan^cs
have lakcn j>iacc .sinrc thai time, hui ilic b.jhic nilc- <)f "tij;!!! and vvidjjjt"'
ami the "irrtT»isiil»ic ilcliiMim" has not been chanjicd. The rest of the
worhi has advanu'd ijut ni«)st «)f the states have remained committed to
ti)e theory anntint i;iicd hy |m!};e Nisijei more than a century a^o. There
is a new theory advanced l)y modern psycholojiy which is reduccd to a
shnjjie sentence substantially ;is loliow\: Tlic test of criminal responsi
bility is whether the ilefeiulaiu la<ks substantial capacity cither to ap
preciate the criminality of his condtul or to conform his conduct to the
requirements of ihe law.Tlie tieiendam wouid not be convicted of crime
if;mental iiincss has deprived him of effective fV)wcr to make the rij;lu
cljoices in j;oveininK his own beh.ivior. The defense should be available
even thouj^h the defendant's mental iiu.ii)i< ity is not absolute and lotal;
the juosucution must prove ih;ii his caj)acity to behave as reijuircd by
law is substantial, Jiotwiihstandinj; his menial illness* or defect. On the
other hantl, the accusetl would not escapc responsibility merely because
he may be, by some psychiatric standard, in need ijf therapy and there
fore classiliabie for sotne purpose as mencdlv ill.

Tavo interestiii}; rases were decitled ijy the United States Court of
Appeals for the I'ilth Circuit while this article was in preparation, hi
Ar^ettl 7». Unitfd Slnlcs '̂-^ the following was held: The test of the knowl
edge of rijjht and wronj,' as aj)plied to the jHculiar act was est;ibiis!ied
in the .i-re;it leaclinj; case of M'Xn^hfrn. 10 Clark .'I- Finn, 200. decided
in liS|.'{ before the Kni;Iish House of l.ortls. It was dccidcd bv the jndj^;os
in that case that, in order to entitle the accused to acquittal, it must
l>e clearly proved that, at the lime of cotmnitinj; the offense, lie was
lai><>rin!^ untler such a defect of reas«)u from disease of the mind, as not
to know the nature and ([luility of ihe act he was doing, or. if he did,
nor lo ktuiw tli;ii what he was tloit);^ was wronj;. ... As lo the burden
of pr«M»l. (he .Supu ini! Cotni ni ili<- Uniied Sians rcpudialetl the rule of
the .\f Naghten rasj* in Ihnus t. Unittul Slfitrs,^* where it was said that
the burden of proof is never upon the accused to esiahlish hi.s innocencc
or disprove the facts necessary to establish the crinie for which he is iii-
dictetl. It is (m the prosecution from the beginning to the end of the trial
and applies t«) eveiy element necessary to constitute the crime. . . . Tlie
term "in.s;mity" as used in defense nu-ans such a )>erveied and deranged
ctmdition ofthe mental ormoral fat ulties as lo render a person incapable
of distinguishing between right anil wrong, or unconscious at the lime
of the nature of the act he is committing, or where, though conscious
of it anil able to distinguish between right and wrong and know that the

.13. .Tirt F.2<l Jfi2 ^ftiiTcir. tOfisT^
3-I. KiO 15..S. KiU, 10S.Cl. 353. (0 L.Ed.499 (ISO."}).
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aci is wrong, yet his will, the ;;overning j)Ower of his mind, has been
otherwise than voluntarily so completely destroyed that his actions are
not subject to it. but are lieymul his control.

In the November, IDti.l issue of the Attumrnn Bur Association Jmtr-
7ut!, Chief Justice Joseph Weintraub of the Supreme Court of New Jersi-y
presents an altogether new vic-w.-'̂ VVheti the author was a practicing
attorney in 191*J he trieil to overturn the M'Naghten Rule before the
same court over which he now presides. In vain. Ten years later it be
came his turn as a judge ip review that which he argued as a lawyer. Me
has come to the conclusiim that the M'Naghten Rule is the only tine
rule of a plea of insanity.

Me argues that insanity should have nothing to do with the atljutlica-
tion <jf guilt, but rnther should bear only upon the dispusition of the
f)ffemler alter conviction. . , . The law does not recogni/e insanitv as
such for any purpose. Rather the law is concerned with stmdrv capabili
ties and is interested in whatever bears upon them. . .. The common law
did not punish for the mere commission of a hostile act. It conceived it
to be ujijust to stigmati/e a man as a crrinunal unless his deed was done
with a guilty mind—metis rea. . . . Thus the capacity to counnit crime
was at common law the capacity to see right from wrong. From this
prenji.se the rule of M'Naghten emerged honorably and indeed in
exorably. ... In other words, the mental iilnc« met head-on the stale's
charge that the evil act was tlone with an evil mind. Although we .some
times sj)eak of insanity as a "defen.'ie." ii is not a "se|>araie" defense to a
c.Tsc the state has othenvise established. Rather it is a denial of an essen

tial ingredient of the state's case—mens rea. Thus, the attack upon
M'Naghten is not an attack upon some persjjheral doctrine, but rather
upon the very foimdation of cnir criminal structure. . . .

In separating the bad from the sick, the comnion law deemed it incHs-
jnitable that i;vcry man has tlie ability to adhere to the right. Psvchiatry
challenges this basis for a finding of personal blameworthiuess. I'sychiatry
docs recogni/e a volitional apparatus, but concieves it to be integrated
with the intellect and the emotions. From its objective view, no man
can 1)0 said to have selected tlie dimensions of these facidties and hence

to be the author of the inadequacy of any of them. Indeed, tlie uncon-
.scious is deemed to mock and play havoc with the conscious. In the
[)sychiatric view, the distincticm between the sick and the bad is an il
lusion. In terms of personal blameworthines.s. there is no difference be
tween the ftmctional aberration called a disease or defcct of mind and

what is inscrutably called a defect of cJiaracter. However helpful such
classifications may be in the treatment of the sick, they are irrelevant to

35. 19 A.B.A.J. 1075 (Nov.. 1963). ^
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ihc inilitiioii of the .siij;ina of criininal. 'I'Ik- liiruM nl ilu* )>sy« hiairir
ihcsi.s imi.M Ijc jo ivja t invmity ;is .1 iL-lcn^c ;iiul 10 ili-al wiiii ;ill ininv
;4icv>or.s ;is iinlortiin.itr iihhmIs.

Tho propoiiciJis ol ihc M'.\;ii;Iin-n Rule coiKhnli; ihai, :ihii(»i^li it is
Mirciy .irhiiKiry, ii.s m-vcuI (iHiiju-iiuiis arc wjtiaily so ami an- inoiv
iCinv to

1lie MtHici iVnal (liKle would .suhsiiiiKe for ihe M'N.inhicii Rule the
lollowiii}': "I'l'-lu- ii-M ol nsj>onsihiliiy is u'hctluT the tlch-n<iant latks
.sultsiiiiuiai (:ijja«iiy eilhcr io appu-fiatc the <riintiialilv (wnnij-fuhu-ss)
oj his ronihui ijr 10 (oiiioiin iiis toiithiit ui ilu- rt-cjuiiciiu-iils oi law. . . .
/The (leleiise is av.iilahle even ihotii^h his nu*ntai iiKapatiiy not ai.so-
hite and i(»ial; tin- jjio.set iiiion must prove ihai his <apat itv lo hehaw .is
rotjiiired by law is •sulistaiilial'. noiwilhstaiuling his mental illncvs or de-
fett. On the otlier hand, he d<X's not esrat)e n^ponsihility merelv be
cause he is. by some psydiiatric siandard. in need of therapy and ihcre-
fore da.vsifiable lor some pur!>oses as 'mentallv ill'."

These arc the jHcvailiiij^- views. Karli has numerous variations and
shaties, but the basir (hllerenres have been siateil. The Criminal Law

Strtdy Qjmmittec has assigned the problcni lo one of its sub<ominiitces
for special study.

Sjjcfial nttcniion should be given lo a case roccfJtly before the Unileil
Stales C:ourt of .Appeals for the Fiftit Circiut.'"' Clarier \va.s indicteil for
causing a forged check to be iransporteil in inicrstate commerce and
perjury. The principal defense was insaniiy, and because of the resulting
(jueslion of the proper assessment of criminal responsibility the court,
after arguments btrfore a rcgidar panel, ordered en banc consideraiion of
the case, sua sponie, wiih further argument. After long delilK'raiion the
court hehl i)er curiam that the judgment of ihc trial court was affirmed
by oj)eraiion of law by au ((pi.tllydivided <ourt: three of ilie jiulges hold
ing that the M'Naghleu Rule is Itiiiding bec:uise iIh* us«r of pr<*cedenis
and the ajjplication of the doctrine of .stare tlcri.si.s arc chamctcrislic of
Anglo-American hiw which distinguishes it from Roman law. The use
of proccdeni.s is older ilian the Year Hooks.

The other three judges reviewed the case in the light of the principal
defense of insanity. Because of the resulting (question of ihe proper
assessment of niminal resjKHtsibility. there were argtunents before the
regular panel and en banc, sua sponte.

The three jutlges reviewetl utauy fetleral c:ises and hehl that three
fundamental principles of law arc usually brought into play wliere the
defen.se of ins:u)iiy is niade in the federal courts. The first principle is
concemetl with the burden of proof. Strictly speaking, the burden o£
36. Carter v. United Slates. 325 F.2d 697 (5th Cir. 19637^ ~~
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proof, as those wouis are umlerstood in criminal .law, is never ujion the
accusetl to esiablish his innocence or to ilisj)H)ve ihe lads necess;uy to
e.slablish the dime lor whi«h he is indicted. It is on the prosediiion Irom
the begimiing t«) tiie end of ihe trial and applies to every element neces-
.sary to constitute tise crime. Giving to the prosectition. whete the tlelense
is insanity, the benefit in ihe way of proof of the presumption in lavor
of sanity, the vital <]uesti»)u from the time a plea ol not guihy is eiiicreil
until ihe return of the veuliri is whether. upt)n all the evitlente by wlul-
ever side adduced, guilt is established Ixryond a reasonable iloul)i., .
It follows that if there is some evidence Mipporiiug ilie claim ol iusaniiy,
the <|uestion must be submiited lo a jury. This means only slight evi-
ileiice.

The next principle is to .idmii all evidence, bcnh lay and ex!)ert, iu
anywise relevant or periit'.enl to the issue of insaniiy, letting in. as it
were, all raw material from whic h the jury is to make the linal determina
tion of the criminal rcs]X)nsibiliiy of ihc acruscd. The sccipe of the con-
tributicm of the ])hyschiatrisi is 10 dc.-scribe all the dimensions ol the de
fendant's cajiatity. iiis competence and ability tc» control and regulate
conduci and behavior.

The third principle isdeemed to be ertor by these three judges. With
in the framework of the burden of proof rule, and upon the evidence
adduced, assuming at least slight evidence of insanity and no such rea-
scmablc doid)i of sanity as would recjuire the court to accjuit. it becames
the duly of the trial court 10 give the jury a siandard by which the issue
of not guilty by reason of iasanity ntay be determined. In .sub,stance, that
standard .should concern itself with whether the tlefendant understood
and appreciated the act in <|uesticm and its consecjuences. and whether it
was a result of a free exerc:ise of will or choice—the right and wrong test,
prevailing iu most jurisdictions in this cotuury, rests upon the pioposi-
tion of cogniiion, that a defendant is not deented to be criminally re-
sjMHisible if he docs not know the nature of his act. or the ilifferencc be
tween right and wrong with respect lo thai act.

Many juristiiciions have added the .so-callcd irresistible impui.sc test
to ihc right and wrong test. It rests on the proposition of volition. It is
perhaps a misnomer because it includes acts resttliing from premeditation
as well as from sudden imptdse, but it is applicable when one under
stands the nature and cotisecjuenccs of his act and appreciates the wrong-
ness of the act, but. in consecjucnce of a mental abnormality, is forced
to its execution by an impul.se which he is powerless to coiurol.

Another and diffetcnt suuulard was laid down in S/ale v. Pike?' It

37. 49N.II. (1870).
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w;i.s hciil :in arruscil is not iTiniinally ropouNihlc "if ilic unlawful act
wa.s tlie off-spring or proiluct of jncntal disease."

The Court of AppeaN ffu- the District of (^)hnnl>ia adojiietl a stand
ard. not inUike the New Hatnpsinre rule in the i'ike tase. that an ac
cused is not critninally responsible if his unlawful ad was the jjroduct
ofmental disease or mental tleleci. This hoklin^ set off a natioiial juridi
cal iliscourse on the subject. No court has adopted the new iesi or rule
although in.iny have considered it and rejected it.

The court in the CnrU;r case recites several other rides ami cites cases
but they are simi>iy variations of the above. The reader is urged to read
the Cnrter case for as complete n review of the law of plea of insanity
xs the writer couid find.

As the court concludi-s "it is time for the full court to give critical
review to this important prolWem of criminal law." .'\s above stated, the
judgment of thetrial court was approved l)y operation of law bvan etuial-
ly divided court. It is iniercsiin;.^ to note that the judi;es »n<;e the Su
preme Coiu't of the United .States that it accept this case for review.

There is an interestin^' Geor^ia case, tlccided in UM I whidt holds
that/irrespective of any technical rules of the plea of insanity, whether
an act w.ns caused by a diseased nnnd i.s to be determined priniarilv from
the indicia presented by the act itself, and then fron» the results of nn
examination of the physical, moral, and mental condition of the accused
before, at and after the act in que.stion. The act itself may be so turerly
senselcvs ;md abnormal as to ftnnisli s:iiisfactory proof of a di.scascd
mind.'®

Aii(>rtion

Tlie law of abortion has fwc iipied uu»v attrution of the (Criminal
L;iw .Study Conunitiee than any other chapt<T. There were several rea
sons l«M' this unusual concern. The subject is all-important. R«'ports have
reaclu-d the cfimmittec of the <;reaf number of clandestine abDrtions of
which no record can be had. Tlie ninnber of agoni/ini; deaths due to
un.s:mitary and i}rn«)rant conditions surrounding abortion wotdd appall
the rc:ider. At this writing it is reported that crinn'nal abortion sends
around 700 girls to Atlanta's flrady Hospital alone each year for emer
gency treatment. The abortionists generally are mitlwives. nurses or jieo-
ple who have worked around medical offices and have learned just
enough to be dangerous.

Present Georgia law consolidates in a chapter. 2fi-ll (section.s 26-1101
to 2G-I10f),...inclusive) provisions respecting the crimes of abortion, foeti-

SS. Wilson V. State. UCa.Ajjp. U74.281.70 S.E. 1128. 1131 (1911)
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cide. and inl.mtituie. Inf.intiiitle is presently j)unislu-d as nniiilei .ind
will not be covered here.

.Sedion 20-1101 pmviiles t'lat any jjcisun who shall ailminister to any
wom.ui. premiant witli a child, any medicine, ilrug, or hubstance wh.it-
ever. or shall use or employ any instrument or other means, with intetu
therel)y to tlestroy suih cliild, uidess the .s;une shall be necessary to pre
serve the lile ol sudi mother, or shall be advi.sed iiy two physicians to
lie iiecissai y l<jr su« I\ purpose, shall, in <ase the death of ihilil or mother
i)e thereby jmnluceil. be guilty of an as.viuit with intent to murder.

Section 2li-i 102 provides that any person who shall wilfully ail-
minister to any pregnant woman any medicine, drug, or substance, or
anything whatever, or siiai! employ any instrument or means whatever,
with ititent there!>y to proiluce the miscarriage or abortion of stich wom
an, unless the same shall be necessary to preserve the life ol sui Ii woman,
or shall be advised I>y two physicians U) be necessai7 for that purpose,
shall be guilty of a misdemeanor.

It is evident iliat the law contemplates the protection of the nuither.
and the saving of the child alone will not excuse abortiiin. If the diild
is not developed to the point where it is called "tpiick," or if it is not
tiestroyed or killed antl the intent of the offender is to produce a termi
nation of jHVgnancy, the oflender is guilty of a nnsilemeanor. If the
child is "quick" (a fettts which has matured to a stage where its inde
pendent heart beat can be ascertained or movemetits felt). by judicial in
terpretation getierally ctmstdered in the fotirth month, and the intent of
the offender is to destroy the child, the offender is subject to die punish-
nient of two to four years imprisonment for as,sault with intent to mur
der. jirovided that tlc:ith is produced to either child or the mother.

.Section 20-110:? prr»vides that the wilful killing of an unbotn child
.so far developed .is to i»e ordinarily calletl "(piick," by any injury t(»
the mother of such child, which would be murder if it resuited in the

death of sue ii mother, shall be ptun'shed by death or imjtrisontnent for
life, as the jmy may reconmiend.

In enacting the ])rcsent law. the legislature, in 1870. tmdertook to
provide by criminal law appropriate degrees of puni.shment lor the de-
stniction of an unborn child.'"

This is the present Georgia law. What chajiges, if any, arc prorKwcd?
Before discussing the jjroposeil changes, let us consitler the arguments.
Those who favor the retention of the present law. insist that it is the best
prochiced so fur and enforceable in its pre.scnt form. Tliose who want
it relaxed cill attention to the fact that the law is not being enforced,
and argue that it helps but little and liann.s a great deal. Anyone who

3a. V. St.itc. 194 Ca. 327.21 S.E^d 230 (1942)^
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wants an alxH tioM ran one. aiul nia.iy Ceor^ianN arc doing so every
year. .Maknij; the law Mricler woiiUI sin>j)Iy adii lo the roM ol bin wiiii-
.uil elinii.ialin.i; a Niui-ie aljoiiu,... It i.s .„j.„cd tlui ainonj. ilum- ulh>
can noi. or u-ill not. i;et an ahoilicm are many njeniallv Jetaidcil. trini-
ijially icIitiiN. and iniljcc ilo who Nhould he .ih.)rted to eiinjinaie
tile hurden on tiieinNelvo and on vMicty. It is Mrc-NH-d (hat tiie j^real
<n"nie wave is ai I<m.sI jiarti.illy due to iljc indistriniinate l)reediiij> o| the
moM inule>irahle elenieni.s ol" o«n- stKk-iy. Tlic world neeils the liesi antl
i;e:> in.Mcail an ovasuppiy ol iiie worst.

Ajiainst Ihtse arj;.mients others are i»icscnted lor ni.ikint. (he law more
restrinive. It is proposed that, ii.sttM.i .,1 ihc.Mlvi. eoi two" j)Iiysi< ians. the
inoiher should !»e rnpiired to oht.iin p,'rniissi(m Ironi the Slate Depart-
nsent <)l lU-.dth lulorc ;,i,oiii,„i may Ik- j-erfornicd. Ihis ]Hopo>;,|
met wiili the di.ii«.e of tmalil.ii ianism. Aj^ain, it was pioposcd that it
shall he an .ilfn-maiive deleiise that tlie ahottion was peifornieti hasul
(.n Jhe written opini«.n ol .,t leaM tw.) physirians in ad.liiion the one
who w<.ni<i perfonu lh<-opnaii..n. in a hVensed hospicl o, ..ther Ii« ens.d
medical lacthty and the methV.iI larility make the u-coul avaiiaiWe to
tae SoIiVilor General ol the circuit lor ins|>ection .Against
these pix.posals it is insisted thai most Oeori.ia romnumities do not have
two. let alone three, physicians, and the ntajority of nu-diral ladlities of
CfCorijia are not licensed hut operate on temporary pernu'ts.

Slill another ari-timent is advanml that the whole (|tiestion of ahor-
iiotts shouUI lie leli to the medical profession as .t sell\t;«m-ininj; and
rc-jjulautij;- ori;ani/att(m. TIte Kar of (Jeoij-i.-i was recently oiven the j^reat-
est autonomy and self-polic injr authority ever };ranted to any j^rotip in
Ceorgi.!. If the lawyers can l«r truste«I to (ontrol lethal i»rohiems'and
le^al ethiiji. why couKI not the physicians and sin-;<ei)ns he trusted to
<<.ntroI .md j.olice their own profession? Who. it is insisted, xvould know
more aluiut .ihortions hy uns«rtipid«>us phystrians. as well as i)y unclean
pseudo.midwiv. s. than the medicp.ol.-ssiou? I he law cnacicd in IK?.',
lailed to i>revent ot reduce ahoitions. It has instead driven desperate
Kirls into the lowest position it can drive them. The pHsent law is
workini; for affluent women who c.m afford the hcst. It drives young
girls into selling themselves for the price of .-i hfK)tleg operation.

The probletn is not peculiarly Georgian. It is a world-wide problem.
In the jatuiary. lOfil issue of the /hnrrinnt lUtr Assodnlion Journal
/-Id Leavy of the Cdifornia liar and Dr. Jeronte Kutnmer of the
U.C.I..A. Schciol of .Nfedicine treat the subject under the title Criminal
Abortion: AFmiuu: of th^ of the argmnents piesented in
^at article h;>ve l)eeji placed before the Criminal l^iw .Study Committtec
•»«. 50 A.B.A.J. 52 luiw)' ~~~ —
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in some iorm or another during the past two years and have been fully
coiisideied. There are pass;iges in the article which desen'e mention.
Altliough the laws in lorty-one Jurisdictions in the Ignited States c;.UTy
HI one lorm or another the basic exception to the prohibitory statute, no
judic ial intetpretaiion was lonnd of the words "to preserve the life of
the mother" c;omparai)ie to the "llourne instructions." .A few decisions,
however, seem to suggest thai this intc-rpretation sIkmiKI be the rule.
What are the "I'tnune instructions"? That the law first M-eks to protect
the mother is appaiem from the.* i>asic exception J;>und in the Ntatute or
case law of nearly every jurisdicticm. To cjiiote from the authors, it was
elociueiitly stated i>y justice .Macnaghten in his olt-cjuoieil chaige to the
jury in the lamous Knglish cMse of HfX t'. The law of the
I.uicl has always held hmnaii lile to be sacred, •incl the ptoiec'.ion that
tile law gives to liuman life it extends also to the tniborn child in tlie
womb. The imborn child in the womb must not be dc-strovc-d unless the

destruc tion of th.it child is for the purpose c»f prescriviiig the yet more
precious lile of the mother.'-

I)r. I'tuurne. a reputable obstetrician, openly and without remmurration
terminated a pregranc y c.iused by forcible rape ol a young girl. I ie testi-
lied that the girl might becoim; a mental wreck if she were forced to in-ar
the child. The jury was insiriicted that a woman need not be in the jaws
of death bt;lore her pregnancy could be terminated lawfully, that the
basic exception to the prohibition included emotional lile as well .is phy
sical life. Dr. IVotirne was a(C|iiitted and the case; became one of ituer-
nattc;nal fame.

.'\n attemptr'd abortion is sufficient to fall within most substantive
fe lony stat»Ui;s; miscarriage need not result. In many st.ates it is not even
an element of the prosecution's case that the woman ^%'as in fact preg
nant. It was held that the woman was not shown to Ih: pregnant with
child i)y tc-stimonyof a physician that she was pregnant, foetus was .nbout
lour months ol pregnancy.'*' I'be prosecution was undcrr code section
li()-IIOl. A distinction is observed between "pregnant wcmian" and
"woman, pregnant with child."

It was pro[)osed to the committee that an exception to the law cjf
abortion be made in cases where the woman is a victim of rape or inccst.
It was agreed tliat it should not be iinlawfid for a licensed physician to
perform an abortion of a jMCgnancy resulting from rape or incest if the
abortion is perfonned in a properly accredited institution. Immediately
the cjuestion arose who shall determine that the pregnancy was the result
of rape or inccst? Should it be rccjiiiretl that the offender be ccjnvictcd

41. (t'J.VJ] I K.u.tis? (iy3«).
Jhid.

•13. IJUIHCT V.State, 29 Ca. App. 356.115 S.E. 277 (1923) .
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of t!ic n iinc iK-forc a physic inn wmUI he safe to prorccil? If so, in an
avcr;i;^e rase i)u* <hi!<l would he lu'o or ihreo vcars old before the de
termination is made. It was then su,';j;t'stid ilsat ihc jiidjje «»f tlie suixrior
court sh:dl invcsti.naic the nuiiicT and shall iiiui ih;i( such pregnanrv
pro!>;i!)lv resulted Irom raf)e or incest. Tlie difficulties become apparent
innnedi.-itely. No judj^c woidd want to pre-try ex parte a serious chargc
su<h as rape. The accused could not be compelled to te.stify or even to
!>e present wiilioui a cpiesiion of jeojjardy or sclf-incrimination being
raised. The vic(in\ wouid have to j;o through the ordeal of a trial twice
instead of once. VVoukl the rules of evidence be applicable? It would
clian-^c the Georgia law. Tliere is nf> romparaI)le pnivision in ihe legisla-
lion r»f Georgia or any other state. The (jtiestion of venue was raised. If
the coiuuy where the allegetl crime was committed should be the place
wlierc the judge must cleicrmine the proiKibiiiiy of rape or iticest, the
victim might possi!)ly have to sui>nut to investij»ation hinulrod.s of miles
from lier home. If the venue is where the victim resides, she might
have to i)rosecuic in two cotmiies before two judges. A small-town girl,
pregnant in a distant place, such as a college, woulil besubjected togreat
distress in either place. As a matter of practical application, ihc girl
would be on trial instead of the offender.

Sf.ntkncf. After CoNvifmo.s'

The writer has been requested on several occastVms to appear be
fore Rrand juries nnd considt with them with reganl to invesrigaticms of
our crime wave and the shortcomingsof our criminal laws. It is interest
ing to note that in evers- instance, after some preliminary questions, the
principal interest concernc<l our procedure of sentencing.

At fjresent, in trials for felonies, juries determine the guilt or in
nocence of the accused and. if t!ie accused is found guilty, set the penalty
which, (heorciically at least, ilie criminal must suffer. This procedure
is the subject of considerable controversy :uncmg lawyers and laymen
alike, some insisting that the jury's place in a criminal trial is the de-
ternunaiion of guilt or innocence, and. if the accused is found guilty,
it shuukl be die judge's resjwnsibility to set the punishment after ex
amination of all circumstances in thecase which might not l)c known to
the jurors, and—tlu's i.s most importatnt—the past record o£ the ac
cused. Others insist that the present system is .satisfactory but needs some
improvement. As one of the grand jurors expressed it "if I am forcetl
by law to determine whetJier the accused shall live or <!ie, I want to
know all al)out him and the case and not just so much as is admitted
iji evidence by an in(omprehcnsiblc rule of evidence that really nobo<ly
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understands." Kvery year siiice 1'.>'J7 tlie Fulton Ccnuity Grand Jury has
recommended revision of this law of evidence. .Some crinn'nals have been
;uiested fifty times :uul the jiny is kept in ignorance of this record when
it is delibeiatin^: on the sentc-nce after it has imanimously found the dc-
fend;n)i j;ui!ty. One of the principal arguntents advanced is that a sea
soned offetuler has experience enough to present an innocent appearance
before the jtuy and ntake an ellcctivestatement to the jurv. while a first
offender, inexperienced and frightened, at titues convinces even his own
lawyer that he is a prolessional criminal. The average juror feels strongly
that the previous tecord of t!ie .icciised should be presented with the
evidetice during the trial. The average !egisl;ilc»r, unless legally trained,
shares this view and is diific ult to convince ih.it the first rule of criminal
law shall always I>e the protection of the innocent. It nmst be stressed
ih;it it is better that :i himdied criminals <;o free t!i:m thnt an innocent
person be c-onvicted. The accused is on trial for the crinie charged in
the partictdar indictment and not for what he might have done in the
past, 'fhere is an exception, of course, in tlie "second-offender" law but
it is so (omplieated that it is vc-rv seldom used.

The next [Kiint which nmst be stressed is that the law must be the
same everywhere in Georgia. We c.annot have one set of rules for the

city and another for the rural sections. Our larger counties have facilities
to invesiig:itc the p;ist record of every |>erson charged with a crime, and
the prosecutor and judi^e know everyihinji of the criminal's ^ast when
the iri;d begins. The sm.nll counties do not have these facilities, and in
most cases the accused is ch.arged. tried, convictetl, sentenced and has
served his sentence without any review of his i>ast record.

Georgia does not even have a central record-keeping agency. Until
<;uch central organization is established bv law and is functioning, no
purpose is served by demanding iliat the accused's past be made known to
judge or jury in all cases.

The question is. wiiy is there opixisition to returning the power
of sentencing to the judges, where it belongs? It is unquestioned that
f'.eoigia is widely .split on this question.

It nutst be retnembered that the lack of central record-keeping handi
caps a judge as well as the jury. Who has not witnessed a judge, in a
nusdemeanor case or plea of guilty, turning to the sheriff or solicitor
to ask "\vhat do you know about this man?" Whereupon the sentence
is adjusted to meet the answer of the sheriff or prosecutor. The acaised
is helpless and must suffer the penalty commensurate to the opinion of
the sheriff.

The due process clause of the Constitution applies to sentencing as
mtich as to the actual trial. The past record of the convicted criminal
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nnisi 1)0 ptrM-ntct! in smVl rDnformity lo the rules of fvidcnrc. olhcr-
uis<- IIUTC is <[;,nj;(<r ih:it ono m.-iii s rctord ^vouU! !)c used :>ij;iiiist
:nj()ihn due lo siniil.uiiv <»r names. (iin.en,ritus. or simple nei;li;.en(e
nil IIk- part of s«)nie <lerk in some rerord-keepiii.n offirc. Seiuetjcini,' is i!ic
nou-n and dunax f>! ai! niniiua! prosecuiions ;,n«!. if this climax misM-s
the (icsiictl end. all that pieceded ii is in vain.

it IS one «if the tragedies of adininistraiion fif jiistire in Getjr«^a. as in
m<.sf othr-r states, that eadt judj;e is ivhoily independent, without nc-
«otmiaI)i!ity or siipctvision, jnul wherever the jiulj;,. doc-s tise sentenrinR.
the arniscd is leli lo tlie mercy, whim and idiosytu i.isiVs of the judKC.
Ihe ;;reat ol)jc< tion to onr sysiem <if juries setting the sentences is lliat
jiirics are i};nnrant. piejiiditrd and arl.iirarv. It is axif>manV there
is no iMiifonnity in s. nieii. n;; :m,! t!,:„ ,wo drfendants who cminiited
ihe same <nme inider the same circumstances mi.uhl receive widely di-
ver;.;eni penalties depeiniin.tr uiM>n the makeuo of the juries.

I.vctv exj)erienced lawver knf>ws that no two judjK;cs sec ihe same mat
ter alike. One judf-e will become incensed where !i(juor is involved in
the crime. anotJier has a paitirularly stront; view on any ([uestion per-
taimns to larceny, still another has jjreconceived theories on ahancion-
ment cases; others tent! to favor tiie wife or the hnshand. We still liavc
courts o! nnihiple judj.es who are indivi(hia!isii<- ;md c-tiard jealously
their prerojratives to he indivi(hialisttc and indefx-ndent. Thcv even rc-
hise toalloiv the cliiel jud},'e of iheir own court to set rules ofadministi-a-
ii«in.

N'o two court clerks keep the record alike, and in some smaller coun
ties. roiirihouse tecoids may l»e exanun<-d hy apjM.intment only. In some
courthouses public officials will not permit «-xamination of public rec-
onls. but will Itirnish information based upon their own knowledge on
re<iuesi. -T-here seems to i,e no pnutic;,] proce<lurc to enf.)rce uniformity.

fn ihe Roman empire appeals from sentences were encoura.t^ed. even
tf» the thrrme. In 'C:eorj,'ia aj)pea!s are discouraged as every lawyer knows
who Jias ever attempted that monstrosity known as certiorari from a
mayor's couii to the Su|xrior Court. .Some decisions of justices of the
peace cannot be appealed even thf)u.nh the accused is in jail. Consider
a peace warrant where a prnal anu)unt is excessive antl t!ie defendant
cannot make b.>nd. even though the subject is mKhin.ir more than a
fuss between husband and wife. Consitler further a bastnrdv procctUirc
where a woman names a man as the father of her illesilimatc eJu'ld.
The accused must make ImmmI or ^o to jail. In the Rmnan empire onlv
very hiKh-rankin^ magistrates were emix.weretl to issue warrants for
anest. In OerirKia all of the thousands of justices of the peace may and
do ivsjt.c w.irranis for arrest. Information was rcceivc<l bv the Criminal
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L:iw Studv Committee of the not un<r>mmon jiractice of justices of the
pea<<' siijnini; criminal warrants in blank permitting peace officers to fii!
in th«' names and charges at jileasure; search warrants are sij'ned. so the
committee was informed, in blank anil at times the names, platesantl ol>-
jecis of the search are lilleil in by the peace olficer, after the search
has been completed. Truly, if thai conditicm exists one cannot s;iy that
a man's home is his castle.

These excevses of our judicial system have a very definite bearini; on
the cjuestiou of sentencing, which a;;ain influence the ciraftinj; of the
substantive law.

In ilie Ceneral Assembly it has been evident that !ej;isI:iiois from the
larger <ommiiiiiiies lavm seiiteiic iiii; liy jiiii^^c s. whereas tliose bom smallc-r
commimsiies and from rural sections l;ivt»r the present svstem of pre
set ibiiij; .senleiicc-s in lelony e;ises by the juries who convicted the crimi
nals. .Some lawyers lavor extendin<; the j)resent system to misdemeanors.

The Georgia liar .Association, recognizing the shortcomings, lias pro
posed to the coinmitlee which is redrafting a new Constitution for
C.eorgia, the crealion of a uniform judicial sysiem, consisting of one
court divided into compcmeni units '.inder the supervision of the Chief
Justice of the Suprc-me Court of Georgia and an administrative officer,
molding into one homogenous c-ntitv tlie C.eorgia judiciary. While each
judge should maintain judicial independence in reaching decisions on
legal issues, the juch'c iary as a whole should be independent as ^ separate
branch of the governmetu and the inch'vidual judges should be subordi-
n:iied to the whole jtidiciary. If adopted, it would end thousands of little
empires whic-h have remaincxl from colonial davs.

l\eg;iiclless of the outcome c)f the rebuilding of Georgia's judiciary,
if there should be a change, the problem of uniform sentencing, whether
by judge or jury, with all elements, past record, mitigation and aggre-
vation will remain with tis.

.Assuming that the final outcome will be to restore to the judges the
power and duty of passing sentences after crmvictions in felony c.nscs. a
lunv pro)M>saI is being studied by the Criminal Law Study Ccmmiittee.
It would provide that all scrntences imposed by the trial cotirts shall lie
subject to review on the ground that "the sentence is cruel, excessive,
or unusual." Kstablished i)ro<edure would be used. Tlie Supreme Court
c)r the Court of Appeals may order a reducticm of the sentetice. without
ordering a tu-w trial. Those advocating this review of sentences feel that
it would eventually bring uniformity into sentencing based on principles
slowly developed by the apj)ellale courts. A ccmstituticmal amendment
would Ik* recjuired to enable the Supreme C^ourt and the Court of Ap
peals to review sentences for excessivenc.'ss. It is fin'ther j)ro{x)sed that all
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uiscs in whuh the death j)cn:ihy h;i.s been inipo-ic<! he reviewed hy the
Siipreine C.oun ;is :i matter of jinhhr policy nnd the denih pciiahy couUJ
not l)e rxautnl until the .Supreme Courr. hy .ilfirmntive jndsment. had
Nitstaiucd t'jc (ri;il (null's len.'ence after tcveiu'inj» t!ie ease.'"*

CONTLL'StO.V

The forc-ooiiit; smnmary atteniptec! to show l)y way of illustration
NOtne of t!u; problems lanni; tlie Criminal Law .Stiiiiy Committee and
some of the propos:ilc advanced in an attempt t<v solve the prohlenis.
WV diM Uw<! «l;i\stlii;iiioii of i jinics. cipitril pnui.slunein, pl< :is ol' i»-
.sauily. al).)!iinti ai:.! semeneiijin :,1ut roMvieti<.n. as illustraiive of the
function of tlie conimiiee. \Vhi!e it is one of the basic principles adopted
by the committre in its inception that no statute shou!<l be changed or
new huK-s shotd.l be pr.iposed bv it uiiless such action is deemed neressat^
or constructive, it is .dso essential that we imderstand the chansin^ r)f life
in this country and (hat '.ve meet new problems where thev appear and
not I)e tnnid in advancing new theories wliere they are dematided with
fhanf;injj times.

It must be restated that nothtn- herein should be construed as imli-
catinK the official view .)f the committee, sufh view Iieinj- alwavs open
lor reconsid.T.ilion. n.>r should it be consrruetl as the in.lividual opinion
f)l the writer. It should be understood to be. what it was intended to be,
a summarv ol some r>f tlie pio!)lcms facinij the Criminal Law .Study
C.omtmt!ee and an ilhistration of some of tlie studies pursued by it.

We should alw.ivs remember that the final object of all laws is that
justice Ix- done. The writer mi.^ht be pardonetl for conchttlinR with the
uu.re or less imasinary recital from memory of a melodramatic letter
urufen on clay tablets wherein a prehistoric potentate enjoined his
Tna^ristrates in the land believed to be the site of the Garden of Eden
substantially it) these words: "Man will live withot.t fo.Hl bccaitsc there
IS a substitute for foo<l. he will live witht>ut wine because there is a sub-
Mitute f.ir drink, he will live without clothinfr because there is a suhsti-
i.e with which he cat) cover his nakedness, he will live without shelter
iKTause there arc caves substituting for houses, but man can not live
witliout jnstire because there is no substitute for justice."
11. III v... V.«rni- riiNT (I.r S.i,>n.,n,. Conn" .if I

l|c .xrrsMVT if it f:,IK within the minimii.n .iml tn.nximum set
Thw nilinR. not yet j)iiblislio«!. sccins co destroy the plan herein stated.

Vo/ ir.ifl,
F/i/l

COMMENTS

THK CIIIROPRACIOR AS AX KXPHRT WITNK.S.S?

//v Kt.ovu IfANKs Moon*

Is a chiiopractor a "doctor,"' a "drui^less healer,"" or a "business
tnai)"?-' To ."inswer this «|uesiion <!etenuiues to a laij^e extent ll)e com-
peteni y of a <hiropi.-u tor as an expert witness. It is the purpose of this
aiiitic to i'\:iinin<- the iuIcn ol admission of opinion evidence as to .'i
chiii>pia(tor in liis cipatiiy .is ;iii c-xpeii wiiiu-ss iii peisonal iiijurv cases
teslilyinj; a.s to the piommsis' of the injury.

.As respects expert witix-sses, the (Jeoi<;ia (".(Hie provides; "The f)pinions
of exjH-i ts. on anv ([uestion o! s< ietx e. skill, ttade, or like (juestions. sh.ill
always be admissible: ami siuli rtpinions niav be i*iven oi) the facts as
|)roved by other witnesses."' From this lule it is seen l!»:il tl)e pertinent
<|uesiioti is whether the witness (pialilies :is an expeit. "Cetterallv noth-
iiiH more is retinired In entitle one to j^ivc testimony as an expc.Tt than
that he has been educated in the pattidilar tt;ide or profession: and
special knowledge in regard to a particular subjec t mav be derive<l !rr)m
experience as well as study and direct mental ;ippIi<atioj)."" It is the
sound <lis(ietion »»f the trial jtnli;e whidi deterntines the (jtialificatiojis of
a witness to j;ive an opinion as an ex[)erl.' The jmy must deternn'nc ul-
lim;it< ly. the probative value," the wei;^ht and «Tedibility" of the opinion
of an expeit.

The ileterminative <juestion then, is whether a chiropractor is an "ex
pert." I <1 resolve that (|ueiy, it is necessary to consitler preci.selv what a

• fliin! vrar Wiilirr I'. Sf liiHit (if I.aw. Mcircr t'nivcniiiy.
t. Ivellv V. Ciinill. :!« Wiish.LM IS2. '210 I'.-j,! 7'» nC;'')). "A imtsiiii n«it li:iving n

liiTiisi- C(i ]ira<ii(f iui-<li« iiic aiicl siiij;*'iv Wni avsiiinin}; i<» art :ix :« d(« i(»r i< liable
f(ir inal|>r,ii'iirf and is lo l»r indxrd as if Mr wnir a «l<ici"r." 1!> I17t
ntn.

2. ll'iil. "A [KTWin lii'<-ns(-il iti ]tra<'iirr diii|>lc<is lirah'n^ it iint a d(icl(ir and nd<'s
(tf laiv {icitainiii}; disiiiuiixclv In ilii- taller are not aiijiliralile in llie fmnier."

;t. Note. .*11 \'(»im: I>amk I.aw. 'ii'it;. .Ki? "t'.liii<i|iia( lit; is not a ]>itiiVv«i«in
liut a iHisincss. 'fhis isevideiin-d 1>v ii* hisiinicaldc*v«'l(ij)iiieni."

•I. "Ill ineilt(-iiH\ a jiid^inrni in advaiicr ((tiireriiing the diiraiion. f»»iiri<*. and irrmi-
•laiiiiii III a diMMse." Wiiisiik's Ni w I'wimii iii Ci mi hv I)i( iiovahv riVIT) .

Ti. Ca. Com. Av.v. 5s;i«-l7H) fMlVi .
li. <;auei- V. Marhli- I'i<.<hi(is Inc.. 17!) Ca. 122. I/.I .S.I-.. -IHt) (103-1). .Sec w«"'ral1v.

2»» .Axt ji'R. Kviiltnrr ^KCi-l p. 7S2 (liKtil).
7. Ilineslev v. AiuleiMin' 7.". (;a. A|>i». IHM. -13 .S.I-:.2d T.tfi (M)-!?). .Sec Mcniiwcll v.

Siaie. 78 fla. A]>|». Il(»(2;n. .ID .S.K.2d fi.'i.i (•'.••IH). Sw j'eiieiallv. 20 .\m. Ji'h.
Kvitlrurt-(l*m).

S. C.Iaiy V. .s'laic. .H (;a. A|i|). !»2. fiH .S.K. fil I fl'Hi)).
!). .Mrnim-ell v. .Slate,7« (.a. App. 1U5, 121. .*ifl .S.1-;.2«I fi.tS .
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